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The Complainants object to the installation of a smart meter at their eye clinic. PECO filed Preliminary Objections, contending that PECO seeks to install the meter in accordance with the law and therefore the Complaint is legally insufficient and should be dismissed.  Given the vague and speculative assertions made by the Complainant’s in their Complaint, PECO’s Preliminary Objections are sustained and the matter is dismissed.
History of the Proceeding

On December 16, 2015, Richard and Marie Fugo filed two separate Formal Complaints against PECO, Docket Nos. C-20155-2519763 and C-2015-2519770.
  In their Complaints, the Fugos state that:  1) PECO is threatening to shut off their service or has already shut it off, 2) PECO was not given permission to install a smart meter, and 3) installation of a smart meter at their medical facility will have a negative health impact on the staff and the patients.  They further state that they would like the present metering system “to remain intact.” 

On December 29, 2015, PECO filed an Answer and Preliminary Objections.  PECO argues in its Preliminary Objections that the Complaint should be dismissed under 52 Pa.Code § 5.101(a)(4) for legal insufficiency.  Specifically, PECO avers that the Complainants want to opt out of smart meter installation for health reasons, but that an opt out is not available under any controlling authority.  PECO contends that an opt out is not provided for under PECO’s smart meter installation plan
 that was approved by the Commission,
 under Act 129 of 2008 (Act 129) under which PECO’s smart meter plan was compelled, or under the Commission’s June 18, 2009 Order establishing standards for which each electric distribution company (EDC) with more than 100,000 customers must file smart meter technology procurement and installation plans.
  


PECO also avers in support of its Preliminary Objections that the General Assembly has not acted on draft legislation that would permit a customer to opt out of smart meter installation.  PECO also referenced several Commission Orders in which complaints against smart meter installation were dismissed upon preliminary objection.
  


Complainants did not file a response to the Preliminary Objections.  

On March 10, 2016, we issued an Initial Order sustaining the Preliminary Objections and allowing the Complainants ten days to amend their Complaint, pursuant to 52 Pa.Code § 5.101(h) and advised that a party that is not an individual must be represented by an attorney.  

This matter is ripe for disposition. 

FINDINGS OF FACT

1. The Complainants in this proceeding are Richard and Marie Fugo in care of Fugo Eye Institute.

2. The respondent in this proceeding is PECO Energy Company.

3. The service address at issue is Fugo Eye Institute, 100 West Fornance Street, Norristown, PA 19401.
4. On December 16, 2015, Complainants filed a formal Complaint alleging that PECO is threatening to shut off their service or has already shut it off, that PECO was not given permission to install a smart meter, and that installation of a smart meter at their medical facility will have a negative health impact on the staff and the patients.
5. On December 29, 2015, PECO filed Preliminary Objections asserting that the Complaint should be dismissed under 52 Pa.Code § 5.101(a)(4) for legal insufficiency.

6. Complainants did not file a response to PECO’s Preliminary Objection.

7. On March 10, 2016, we issued an Initial Order sustaining the Preliminary Objections and allowing the Complainants ten days to amend their Complaint, pursuant to 52 Pa.Code § 5.101(h).

8. Complainants did not file an amended complaint.

Discussion

Section 5.101 of Commission regulations, 52 Pa.Code § 5.101, sets forth the grounds for granting preliminary objections.  That section provides as follows: 

§ 5.101.  Preliminary objections.

(a)
Grounds.  Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:


(1)
Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding. 


(2)
Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter. 


(3)
Insufficient specificity of a pleading. 


(4)
Legal insufficiency of a pleading. 


(5)
Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action. 


(6)
Pendency of a prior proceeding or agreement for alternative dispute resolution.

(7)
Standing of a party to participate in the proceeding.

52 Pa.Code § 5.101(a).

Commission procedure regarding the disposition of preliminary objections is similar to the procedure utilized in Pennsylvania civil practice.  A preliminary objection in civil practice seeking dismissal of a pleading will be granted only where relief is clearly warranted and free from doubt.  Interstate Traveller Services, Inc. v. Pa. Dep’t of Environmental Resources, 486 Pa. 536, 406 A.2d 1020 (1979).  The moving party may not rely on its own factual assertions, but must accept for the purposes of disposition of the preliminary objection all well-pleaded, material facts of the other party, as well as every inference fairly deducible from those facts.  County of Allegheny v. Commonwealth of Pa., 507 Pa. 360, 490 A.2d 402 (1985).  The preliminary objection may be granted only if the moving party prevails as a matter of law.  Rok v. Flaherty, 527 A.2d 211 (Pa. Cmwlth. 1987).  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Dep’t. of Auditor General, et al. v. State Employees’ Retirement System, et al., 836 A.2d 1053, 1064 (Pa. Cmwlth. 2003) (citing Boyd v. Ward, 802 A.2d 705 (Pa. Cmwlth. 2002)).

In order to be legally sufficient, a complaint must set forth “an act or thing done or omitted to be done or about to be done or omitted to be done by the respondent in violation, or claimed violation, of a statute which the Commission has jurisdiction to administer, or of a regulation or order of the Commission.”  52 Pa.Code § 5.22(a)(4).  Further, a complainant must be able to recover under law to survive a preliminary objection.  Milliner v. Enck, 709 A. 2nd 417, 418 (Pa. Super. Ct. 1998).  


The Fugos state that they have not given PECO permission to install a smart meter and that PECO is now threatening to shut off their service or has shut it off.  As relief they seek to keep the meter now in place.  Respondent contends that the Complaint is legally insufficient because the allegations of the Fugos do not set forth that Respondent has violated any statute, regulation or order which the Commission has jurisdiction to administer by attempting to install a smart meter at the Complainants’ eye clinic or by threatening termination.  Given that the Commission has stated that there is no provision in the Code, the Commission’s Regulations or Orders that allows a PECO customer to “opt out” of smart installation (See Maria Povaca v. PECO Energy Company, Docket No. C-2012-2317176 (Order and Opinion entered January 24,k 2013)) and that the relief sought by the Fugos is an “opt out” of installation of a smart meter PECO’s Preliminary Objection was sustained.

Where a Complainant has presented specific factual averments regarding the health or other effects that they have experienced after a smart meter was installed at their home, the Commission has overruled Preliminary Objections and allowed a case to proceed.  See Van Schoyck and Kreider.  The Commission has determined that the express language of Act 129 does not prohibit the Commission from considering or holding a hearing on issues related to the safety of smart meters.  The Commission further determined that to ignore claims relating to the safety of smart meters would be an abdication of its duties and responsibilities under Section 1501 of the Code.  Susan Kreider v. PECO Energy Company, Docket No. P-2015-2495064 (Order entered September 3, 2015).  
In Kreider, the Complainant alleged specific deleterious health effects after installation of a smart meter affecting her specific medical condition.  In Van Schoyck, Complainants alleged potential health risks due to constant ringing noise in their home and their inability to sleep since the smart meter was installed.

In this case, however, the Fugos have made no specific factual averments regarding health or other effects experienced after a smart meter was installed.  Complainants have not permitted installation of a smart meter at the medical facility.  They only allege, speculatively, that the smart meter “will” have a negative impact on their staff and patients if installed, and as relief they want to keep their old meter.  They did not provide any details regarding the alleged future health effects. 


Unlike the Complaints in Kreider and Van Schoyck, the Complainants in this case have not specified what medical or other problems they foresee at the eye clinic, or the reason they anticipate such medical issues will arise, if the smart meter is installed.  The Commission has not recognized a general assertion of a potential “negative health impact” as sufficient to overcome Preliminary Objections.  More is required than the vague allegation of unspecified future harm presented by the Fugos to overcome PECO’s Preliminary Objections. 


In an Order issued on March 10, 2016, the Preliminary Objection was sustained and the Complainants were given ten days to amend their Complaint, pursuant to 52 Pa.Code § 5.101(h).  Ordering Paragraph number 4 of our March 10, 2016 Order warned the Complainants that “if an amended complaint is not filed within ten (10) days, the Complaint will be dismissed and the matter marked closed.”  This document was not returned by the Commission by the U.S. Postal Service as undeliverable, and is therefore deemed to have been received.  Berkowitz v. Mayflower Securities, 455 Pa. 531, 317 A.2d 584 (1974), Chartiers Industrial and Commercial Development Authority v. Allegheny County Board of Property Assessment Appeals and Review, 645 A.2d 944 (Pa. Cmwlth. 1994).

To date, the Complainants have not filed an amended complaint and therefore the Complaint remains legally insufficient.  Where a party does not comply with the order of a presiding officer, the presiding officer may issue an order dismissing the proceeding.  Snyderville Community Development Corporation v. Verizon Pennsylvania, Inc., Docket No. C-20055032 (Opinion and Order entered July 31, 2006).  

Since the complainants did not file an amended complaint as directed, the complainants failed to comply with our Order.  Consequently, the Complaint is dismissed.   
CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the subject matter of and the parties to this proceeding.  66 Pa.C.S. § 701.

2.
Mail sent to a party’s last known address and not returned by the post office is presumed to have been received.  Berkowitz v. Mayflower Securities, 455 Pa. 531, 317 A.2d 584 (1974), Chartiers Industrial and Commercial Development Authority v. Allegheny County Board of Property Assessment Appeals and Review, 645 A.2d 944 (Pa. Cmwlth. 1994).
3.
Where a party does not comply with the order of a presiding officer, the presiding officer may issue an order dismissing the proceeding.  Snyderville Community Development Corporation v. Verizon Pennsylvania, Inc., Docket No. C-20055032 (Opinion and Order entered July 31, 2006).

ORDER



THEREFORE,



IT IS ORDERED:

1. That the Complaint in the case captioned as Richard and Marie Fugo in care of Fugo Eye Institute v. PECO Energy Company at Docket Numbers C-2015-2519763 and C-2015-2519770 (consolidated) is dismissed.
2. That the Complaints be marked closed.
Date:
 April 6, 2016 





/s/












Darlene Heep 









Administrative Law Judge









/s/












Christopher P. Pell








Administrative Law Judge

� 	These two Complaints are essentially identical.  Accordingly, the Complaints at Docket Nos. C-2015-2519763 and C-2015-2519770 were consolidated by Order dated March 22, 2016. 


� 	See Petition of PECO Energy Company for Approval of its Smart Meter Technology Procurement and Installation Plan, Docket No. M-2009-2123944 (Smart Meter Plan).


� 	See Petition of PECO Energy Company for Approval of its Smart Meter Technology Procurement and Installation Plan, Docket No. M-2009-2123944 (Order entered May 6, 2010) (PECO Smart Meter Plan Order).


� 	See Smart Meter Procurement and Installation, Docket No. M-2009-2092655 (Implementation Order entered June 24, 2009) (Smart Meter Procurement and Installation Order).


� 	See Maria Povacz v. PECO Energy Company, Docket No. C-2012-2317176 (Order entered January 24, 2013); Theresa Gavin v. PECO Energy Company, Docket No. C-2012-2325258 (Order entered January 24, 2013); Jeff Morgan v. PECO Energy Company, Docket No. C-2013-2356606 (Final Order entered July 23, 2013); Thomas McCarey v. PECO Energy Company, Docket No. C-2013-2354862 (Final Order entered September 26, 2013); Renney Thomas v. PECO Energy Company, Docket No. C-2012-2336225 (Final Order entered December 31, 2013); Ellen Donnelly v. PECO Energy Company, Docket No. F-2013-2330663 (Final Order entered March 18, 2014); and Gerald H. Smith v. PECO, Docket No. C-2014-2443198 (Final Order entered April 23, 2015). 
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