BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Raymond R. Glanzmann				:
							:
	v.						:		F-2016-2537406
							:
PECO Energy Company				:



ORDER DENYING PRELIMINARY OBJECTIONS 


This Order denies the preliminary objections filed by PECO Energy Company (PECO), since the Complainant has arguably asserted allegations against PECO that raise factual issues, thereby rendering preliminary dismissal of the complaint inappropriate.   

On March 18, 2016, the Complainant, Raymond R. Glanzmann (Complainant or Mr. Glanzmann) filed a Formal Complaint with the Pennsylvania Public Utility Commission (Commission) in which he listed both PECO and Gateway Energy Services Corp. (Gateway) as Respondents.  At paragraph 4 of the complaint, the Complainant checked the box that states, “Incorrect charges are on my bill.”  By way of explanation, Mr. Glanzmann stated that his bill increased higher than expected during the winter of 2015 due to gouging by Gateway.  In paragraph 5 of the complaint, Mr. Glanzmann requests that the excessive charges be waived.  He alleges that he never received the letter the company claims to have sent.  He further alleges that   the rate charged by Gateway increased from 56 cents to 87 cents, and that PECO would not back him up and probably gets a kickback.  He concludes by alleging that “these companies are thieves.”    

On April 5, 2016, PECO filed an answer and preliminary objections (POs) to the complaint.  In its answer, PECO argues that it is not the proper party to the complaint, since the complaint involves a dispute about the rates charged by Gateway.   
In its preliminary objections, PECO argues that the complaint is legally insufficient as against itself, since it involves allegations of excessive rates being charged by Gateway.  PECO argues that the Complainant has not alleged a violation of any order, law or tariff provision by PECO.   PECO requests that the Commission grant its preliminary objections and dismiss the complaint.  Mr. Glanzmann did not file an answer to PECO’s preliminary objections.

By Motion Judge Assignment Notice dated May 10, 2016, the Commission notified the parties that I had been assigned as the Presiding Officer, and that I will be responsible for resolving any issues that arise during the preliminary phase of this proceeding.  PECO’s preliminary objections are ready for decision.

 As noted above, PECO seeks dismissal of the complaint against it on the basis that the complaint does not raise or assert any allegations against PECO that constitute violations of any statutes, Commission regulations or orders.  In viewing the complaint in the light most favorable to the Complainant, as I must in ruling on the POs, I disagree with PECO.

The Commission’s Rules of Practice and Procedure permit parties to file preliminary objections.  The grounds for preliminary objections are limited to those set forth in 52 Pa.Code §5.101(a) as follows:

1. Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

2. Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.

3. Insufficient specificity of a pleading.
4. Legal insufficiency of a pleading.

5. Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.

6. Pendency of a prior proceeding or agreement for alternative dispute resolution.

7. Standing of a party to participate in a proceeding.

Commission preliminary objection practice is analogous to Pennsylvania civil practice regarding preliminary objections.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa PUC LEXIS 69, Docket No. C‑00935435 (July 18, 1994).  Preliminary objections in civil practice requesting dismissal of a pleading will be granted only where the right to relief is clearly warranted and free from doubt.  Interstate Traveller Services, Inc. v. Pa. Dept. of Environment Resources, 406 A.2d 1020 (Pa. 1979); Rivera v. Philadelphia Theological Seminary of St. Charles Borromeo, Inc., 595 A.2d 172 (Pa. Super. 1991).  The Commission follows this standard.  Montague v. Philadelphia Electric Company, 66 Pa. PUC 24 (1988).

The Commission may not rely upon the factual assertions of the moving party but, rather, must accept as true for purposes of disposing of the motion all well pleaded, material facts of the nonmoving party, as well as every reasonable inference deducible from those facts.  County of Allegheny v. Commonwealth of Pennsylvania, 490 A. 2d 402 (Pa. 1985); Commonwealth of Pennsylvania v. Bell Telephone Co. of Pa., 551 A.2d 602 (Pa.Cmwlth. 1988).  The Commission must view the complaint in this case in the light most favorable to the Complainant and should dismiss the complaint only if it appears that the Complainant would not be entitled to relief under any circumstances as a matter of law.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).

The Complainant alleges in his complaint that the company’s defense is always the same (that a letter was sent to the customer), but that he never received a letter.  In addition, he alleges that his rate from Gateway increased from $0.56 to $0.87, but PECO wouldn’t back him up.  Admittedly, these allegations are very vague as to PECO.  For example, the Complainant does not specify whether the letter at issue came from PECO or Gateway, nor does he describe any information allegedly contained in the letter.  In addition, he does not describe how any actions or inactions on the part of PECO led to his assertion that PECO would not back him up.  
In accepting as true the allegations in the complaint and all reasonable inferences deducible therefrom, however, it is possible the Complainant has alleged that PECO did not, in fact, send a letter it claims to have sent, or that it failed to provide information or other assistance in his dispute with Gateway.  If so, the Complainant has arguably asserted allegations against PECO that could constitute violations of the Commission’s regulations.  I am unable to say with certainty at this point, based on the allegations raised in the complaint, that the Complainant would not be entitled to relief under any circumstances as a matter of law.

Having concluded that the Complainant is entitled to a hearing, I believe it will be prudent to first give the parties an opportunity, in light of this Order, to attempt to resolve this matter informally, before proceeding to a formal hearing.  I therefore direct that this matter be referred to the Commission’s Mediation Unit for mediation review.   

ORDER


		THEREFORE,

		IT IS ORDERED:

1. That the preliminary objections filed by PECO Energy Company at Docket No. F-2016-2537406 are denied.

2. That this proceeding be and hereby is referred to the Commission’s Mediation Unit for mediation review.


Date:	May 26, 2016				______________________________
		Steven K. Haas
		Administrative Law Judge
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