BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Ronald Gust						:
							:
	v.						:		C-2016-2532009
							:
West Penn Power Company				:



ORDER 
GRANTING IN PART AND DENYING IN PART PRELIMINARY OBJECTION


On February 26, 2016, Ronald Gust filed a formal complaint with the Pennsylvania Public Utility Commission (Commission) against West Penn Power Company (West Penn), Docket Number C-2016-2532009.  In his complaint, Mr. Gust averred that he experienced a power surge that caused damage to one of his appliances.  Mr. Gust requested that West Penn should compensate him for the cost of replacing the appliance.

On March 23, 2016, West Penn filed an answer and new matter in response to Mr. Gust’s complaint.  In its answer, West Penn admitted or denied the various averments Mr. Gust made in his complaint.  In particular, West Penn denied Mr. Gust’s averment regarding his appliance on the basis that it is without information or knowledge regarding the matter.  West Penn provided further information regarding momentary service interruptions and that Mr. Gust previously filed a damage claim for personal property.  West Penn also discussed its obligations under the Public Utility Code and stated that at all times relevant to the complaint the company provided and continues to provide adequate, safe, efficient and reliable electric service to the service address.  In its new matter, which was accompanied by a notice to plead, West Penn reiterated several of the averments in its answer and concluded that Mr. Gust’s complaint should be dismissed with prejudice.

Also on March 23, 2016, West Penn filed a preliminary objection in response to Mr. Gust’s complaint.  In its preliminary objection, which was also accompanied by a notice to plead, West Penn argued that the Commission does not have the power and legal authority to award monetary damages and, as such, Mr. Gust’s request to be compensated for his appliance is impertinent matter that should be stricken from the complaint.

On May 13, 2016, the Commission issued a Telephonic Hearing Notice scheduling an Initial Telephonic Hearing for this matter for Wednesday, June 29, 2016 and assigning me as the Presiding Officer.  A Prehearing Order dated May 17, 2016 was issued setting forth the various procedural rules that will govern the hearing.  

 Mr. Gust’s answer to West Penn’s preliminary objection was due no later than April 4, 2016.  52 Pa.Code §§ 5.101(f)(1), 1.12(a), 1.56(a)(1) and (b).  Mr. Gust’s answer to West Penn’s new matter was due no later than April 15, 2016.  52 Pa.Code §§ 5.63(a), 1.12(a), 1.56(a)(1) and (b).  Mr. Gust filed neither an answer to West Penn’s preliminary objection nor to its new matter.

Wes Penn’s preliminary objection is ready for disposition.  For the reasons discussed below, West Penn’s preliminary objection will be granted in part and denied in part and the remaining issues will proceed to a hearing.

Section 5.101 of the Commission’s Rules of Administrative Practice and Procedure provides for the filing of preliminary objections.  52 Pa.Code § 5.101.  Commission preliminary objection practice is comparable to Pennsylvania civil practice respecting the filing of preliminary objections.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994) (Equitable).  Section 5.101(a) provides:

(a) 	Grounds.  Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:

(1) Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

(2) Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.

(3) Insufficient specificity of a pleading.

(4) Legal insufficiency of a pleading.

(5) Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.

(6) Pendency of a prior proceeding or agreement for alternative dispute resolution.

(7) Standing of a party to participate in a proceeding.

52 Pa.Code § 5.101(a)(1)-(7).

For purposes of disposing of preliminary objections, the Commission must accept as true all well pleaded, material facts of the nonmoving party, as well as every reasonable inference from those facts.  County of Allegheny v. Commonwealth of Pennsylvania, 490 A.2d 402 (Pa. 1985); Commonwealth of Pennsylvania v. Bell Telephone Co. of Pa., 551 A.2d 602 (Pa. Cmwlth. 1988).  The Commission must view the complaint in this case in the light most favorable to Mr. Gust and should dismiss the complaint only if it appears that Mr. Gust would not be entitled to relief under any circumstances as a matter of law.  Equitable, supra; see also, Interstate Traveler Services, Inc. v. Commonwealth, Department of Environmental Resources, 406 A.2d 1020 (Pa. 1979).

In this case, Mr. Gust averred that his appliance quit working after lights blinked off and on for about 10 seconds and that he believes there was a power surge that caused the appliance to stop working.  Mr. Gust asked to be compensated by West Penn for the appliance.  In its preliminary objection, West Penn argued that the Commission does not have authority to award monetary damages.

West Penn is correct that it is well settled that the Commission may not exceed its jurisdiction and must act within it.  City of Pittsburgh v. Pa. Pub. Util. Comm’n., 43 A.2d 348 (Pa. Super 1945).  Jurisdiction may not be conferred by the parties where none exists.  Roberts v. Martorano, 235 A.2d 602 (Pa. 1967).  Subject matter jurisdiction is a prerequisite to the exercise of the power to decide a controversy.  Hughes v. Pa. State Police, 619 A.2d 390 (Pa. Cmwlth 1992).  As a creation of the legislature, the Commission possesses only the authority that the state legislature has specifically granted to it in the Public Utility Code.  66 Pa.C.S. §§ 101, et seq.  Its jurisdiction must arise from the express language of the pertinent enabling legislation or by strong and necessary implication therefrom.  Feingold v. Bell, 383 A.2d 791 (Pa. 1977).  The statutory array of Commission remedial and enforcement powers does not include the power to award damages to a private litigant for breach of contract by a public utility.  Id. at 794.  

To the extent Mr. Gust requests that the Commission award monetary damages, such a claim may be appropriate for a Court of Common Pleas but is impertinent to this proceeding.  West Penn’s preliminary objection will be granted in part.  When accepting as true all well pleaded material facts of the complaint, as well as every reasonable inference from those facts, and viewing the complaint in this case in the light most favorable to Mr. Gust, it is clear that Mr. Gust is not entitled to monetary damages from this Commission under any circumstances as a matter of law.  Mr. Gust’s request for monetary damages will be stricken from the complaint.

However, West Penn’s request in its preliminary objections to dismiss Mr. Gust’s complaint will be denied.  The Commission has jurisdiction regarding, for example, any violations of Section 1501 of the Public Utility Code.  Section 1501 provides, in pertinent part, that “every public utility shall furnish and maintain adequate, efficient, safe and reasonable service and facilities.”  66 Pa.C.S. § 1501.  Mr. Gust averred in his complaint that his appliance was damaged when his power went off and on.  This averment must be viewed in the light most favorable to Mr. Gust when disposing of West Penn’s preliminary objection.  When doing so, it is clear that Mr. Gust’s complaint should not be dismissed because the Commission has jurisdiction to hear complaints regarding power interruptions.  Mr. Gust is advised, however, that a hearing on his complaint will require him to carry his burden of proof by a preponderance of the evidence and that all decisions of the Commission must be supported by substantial evidence.  This is a different standard of review than used when addressing preliminary objections.  

As such, Mr. Gust’s request for money damages will be stricken from the complaint.  Those issues in Mr. Gust’s complaint which the Commission has jurisdiction to hear, however, will proceed to an Initial Hearing before an Administrative Law Judge.

ORDER
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		THEREFORE,

		IT IS ORDERED:

1. That the preliminary objection filed by West Penn Power Company at Docket Number C-2016-2532009 on March 23, 2016 is hereby granted in part and denied in part.

1. That the request for monetary damages contained in the complaint filed by Ronald Gust is stricken from the complaint.

1. That the remaining issues raised in the formal complaint filed by Ronald Gust will proceed to a hearing before an Administrative Law Judge.


Date:	May 25, 2016	____________________________
		Joel H. Cheskis
		Administrative Law Judge
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