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:

PECO Energy Company
:

INITIAL DECISION
Before

Darlene R. Davis Heep

Administrative Law Judge



This decision finds that PECO did not overcharge Complainant.  Also, the company acted properly when conducting high bill investigations and within its discretion with respect to the customer assistance program.  Complainant’s request for a payment arrangement is granted.

HISTORY OF THE PROCEEDINGS


On August 12, 2015, Complainant Carolyn Saunders filed a Complaint against PECO Energy Company (PECO).  She contends that:  1) she is charged for more electricity than she uses; 2) PECO did not notify her that it would visit her property for a high bill investigation and the investigation was not properly conducted; 3) PECO delays posting payments to her account; 4) PECO terms for her enrollment in its customer assistance program (CAP) in an effort to restore her service were improper; and 5) she would like a payment arrangement.   


PECO filed an Answer on August 31, 2015.  Therein, PECO denied all material allegations.  PECO also averred that Complainant is charged for actual usage, that a PECO technician conducted a high bill investigation and determined that bills were in line with her usage and that Complainant’s meter is accurate and the Complainant’s service was terminated when she defaulted on a company-issued payment arrangement. 



On September 1, 2015, a Hearing Notice was issued, setting the evidentiary hearing for November 13, 2016.



On September 23, 2015, Ms. Saunders filed a letter requesting an earlier hearing date, stating that she needed her electric service restored as soon as possible due to her health and age.



In response, a September 24, 2015 Hearing Notice rescheduled the hearing for October 14, 2016.



Also on September 24, 2016, at Complainant’s request, an order was issued changing the in-person hearing to a telephonic hearing. 



By Hearing Notice dated October 2, 2015, the matter was transferred to the undersigned.



On October 14, 2015, the telephonic hearing convened as scheduled.  During the course of the hearing, the parties agreed to discuss settlement. 



The parties entered into a settlement arrangement, Complainant’s service was restored and PECO filed a Certificate of Satisfaction on October 19, 2015.



On October 26, 2015, Complainant filed a Notice of Disagreement with the settlement.



On November 5, 2015, a Hearing Notice set a telephonic evidentiary hearing for January 20, 2016. 



A hearing was held on January 20, 2016, as scheduled.
  Complainant represented herself and introduced 6 exhibits.  During the course of the hearing, Complainant Exhibit 3 was withdrawn.  Complainant Exhibit 6 contained documents that were purportedly receipts of payments to PECO through a payment service.  These documents were illegible and not admitted.  However, Complainant was given ten days from the date of the hearing to submit legible copies.  Complainant did not submit any additional documents.


PECO was represented by Shawane Lee, Esq.  She presented 15 exhibits and the testimony of two witnesses – Thomas Lero, High Bill Investigation Foreman and Michael Begley, PECO Regulatory Assessor. 


All of PECO’s exhibits were admitted – PECO 1- PECO15.  Documents admitted to the record for Complainant were C-1, C-2, C-4a-e and C-5.  The record closed on February 10, 2016 upon receipt of the transcript.

FINDINGS OF FACT

1. Complainant is Carolyn Saunders, a PECO electric residential customer on Douglas Avenue in Upper Chichester, Pennsylvania (service address). 

2. Respondent is PECO Energy Company, an electric utility under the jurisdiction of the Pennsylvania Public Utility Commission.

3. After a storm in 2008, Complainant lost the use of some electricity sources in various sections of the house, particularly the dining room, kitchen, hallway and bathroom.  (Tr. 83).

4. On July 26, 2013, a high bill investigation was conducted at the service address by PECO technician Tim Fisher.  (PECO 11, Tr, 122).  

5. Complainant has an electric heater and an oil heater/furnace that has an electricity powered fan.  (Tr. 90-93). 

6. The electricity works in parts of the house, which allows Complainant to utilize electrical outlets to operate her appliances (microwave, stove, box freezer, and refrigerator), televisions (3), computer and copier, heater, washer and lamps.  (Tr. 82-84, 89-91).

7. In 2013, Complainant had four air conditioning units; she now has two units, as her children, over time, moved out and took units with them.
  (Tr. 91-92). 

8. PECO technician Eric Riley conducted an audit and high bill investigation at the service address on January 19, 2016.  (Tr. 118, Tr. 127-129).

9. Complainant was using her electric oven for heat when the PECO technician visited her residence on January 19, 2016.  (Tr. 97).

10. At the service address, there is potential to use between 4,000 and 5,000 kWh per month.  (PECO 1; PECO 13, PECO 14; Tr. 142-145). 

11. Complainant filed an informal Complaint, BCS # 3150266, and was awarded a Commission payment arrangement on September 24, 2013.  (Tr. 171, PECO 1). 

12. Complainant defaulted on that payment arrangement in December of 2013.  (Tr. 171, PECO 1). 

13. At the time of the hearing, Complainant had a balance of $2,353.74, of which $419 is customer assistance arrearage
14. In 2013, Complainant’s gross monthly income was $2,470.  (PECO 3).

15. At the time of the hearing, Complainant’s gross monthly income was $1,400 per month. (Tr. 105-106).

16. Complainant lives with her granddaughter, who has no income.  (Tr. 80). 

DISCUSSION


Any offense alleged by the Complainant must be a violation of the Public Utility Code (“Code”), the Commission’s regulations, or an outstanding order of the Commission.  66 Pa.C.S. § 701.  The Code requires that:

Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.  Such service also shall be reasonably continuous and without unreasonable interruptions or delay.  Such service and facilities shall be in conformity with the regulations and orders of the commission.

66 Pa.C.S. § 1501.



Complainant has the burden of proof to show that the Respondent is responsible or accountable for the problem described in the complaint.  Patterson v. Bell Telephone Co. of Pennsylvania, 72 Pa. P.U.C. 196 (1990), Feinstein v. Philadelphia Suburban Water Co., 50 Pa. P.U.C. 300 (1976).  The Complainant must establish her case by a preponderance of the evidence. Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm'n, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. den., 602 A.2d 863 (Pa. 1992).  To meet her burden of proof, the Complainant must present evidence more convincing, by even the smallest amount, than that presented by the Respondent.  Se-Ling Hosiery v. Margulies, 70 A.2d 854 (Pa. 1950). 


Where, as here, a Complainant alleges a high bill, the Complainant’s burden of proof regarding the high bill claim is governed by Waldron v. Philadelphia Electric Co., 54 Pa. P.U.C. 98 (1980).  In Waldron, the Commission concluded that a complainant may establish a prima facie case by showing that:  (1) the number of occupants of the household has not changed; (2) the potential for energy utilization is low; and (3) the prior billing history shows no previous abnormalities.  If the Complainant has submitted such evidence, the burden of going forward with evidence shifts to the Respondent.  If the Respondent fails to rebut the Complainant’s evidence, then the Complainant prevails.  If the Respondent provides evidence to rebut the Complainant’s prima facie case, the burden of going forward with the evidence shifts back to the Complainant.  

Also, in Milkie v. Pa. Pub. Util. Com., 768 A.2d 1217 (Pa. Cmwlth. 2001) (Milkie), the Commonwealth Court expanded the Commission’s ruling in Waldron.  The Commonwealth Court found that the Commission’s requirement that the Complainant must establish certain specific elements in order to make out a prima facie case was too restrictive.  It held that even where the utility has presented evidence that it has tested the customer’s meter and found it to be accurate; the customer may prove his or her case by circumstantial evidence that the metered usage exceeded actual usage.  In making its determination, the Commission may consider the billing history of the account, any change in usage pattern or any other relevant facts or circumstances that come to light during the proceeding.  Bennett v Peoples Natural Gas Co., Docket No. C-2009-2122979 (Order entered October 13, 2010); Thomas v PECO Energy Co., Docket No. C-2010-2187197 (Order entered November 15, 2011).  


Generally, the utility company alone has technical information about and access to a meter.  Burleson v. Pa. Pub. Util. Comm'n, 461 A.2d 1234 (Pa. 1983).  With the Milkie analysis, a complaint is not routinely dismissed because a customer has no direct proof that the meter malfunctioned.  The burden of proof remains with the complainant, however.  Replogle v. Pennsylvania Electric Co.

1. PECO High Bill Investigation Visit


Complainant objects to PECO sending a technician to her home to conduct a high bill investigation the day before the hearing, January 19, 2016.  Additionally, she contends that the January 19, 2016 investigation report should be discounted as inaccurate because, unlike during a previous PECO visit, the PECO technician that visited on January 19, 2016 did not have her turn off all electrical appliances.  (Tr. 88).  The record evidence does not allow Complainant to establish a prima facie case here.


According to Complainant, she received no notice that PECO was sending a technician to her home on January 19, 2016.  Her testimony regarding that was credible; however, Complainant did not show that PECO violated a statute, regulation or Commission order by the inspection visit on January 19, 2016 or that an unannounced or unnoticed visit is a violation of any kind.  Further, PECO presented evidence that the Company attempted to contact Complainant by telephone to schedule the visit and a full high bill investigation.  They were unable to contact her.  (Tr. 148-149).  Given that, PECO technician Eric Riley was instructed to go the service address and test the meter only.  Once there, he found the Complainant at home, and he was then able to conduct a full investigation.  (Tr. 148-149). 


The evidence also does not support a finding that the January 19, 2016 field visit was incomplete in any way.  According to High Bill Investigation Forman Thomas Lero, there is a process used by the technicians.  The technician verifies that he or she is at the correct premises, verifies the number of the meter, makes some calculation regarding the meter, conducts a passing load test, conducts an idle meter test and then checks for foreign wiring or a meter mix up.  


The technician also conducts an appliance analysis or cost estimate.  The analysis requires that the technician speak to the customer at the property regarding potential usage of electricity at the property.  If an appliance is present at the property, there is a potential to use that appliance and consume electricity.  The technician then notes on a form that a customer has an appliance.  On that form is listed the National Industry Standard potential average kilowatt hours (kWh) per month for a given appliance.  (Tr. 123).  Therefore, when an investigation is conducted, the technician must merely look at the appliance and then add the numbers provided on a form to determine the potential usage at a service address.  PECO Exhibit 13 is the form used by the PECO technician during a high bill investigation of the service address on July 26, 2013.  For example, when the PECO technician visited the service address, among other appliances, he noted that Complainant has a washer.  The form indicates that a washer uses on average 10 kWh per month.  He checked that appliance and added 10 kWh to the total potential usage.  See PECO 13.  


The form submitted by technician Riley shows that he completed all of the steps outlined by Mr. Lero.  This procedure, documentation and testimony outweigh Complainant’s misgivings about the inspection and therefore Complaint cannot prevail on this issue.  

2. High Bills Claim



Complainant contends that bills are too high because she is charged for more electricity than she uses.  She met her burden of establishing a prima facie case by presenting “circumstantial evidence that the metered usage exceeded actual usage,” the “billing history of [her] account,” and “change[s] in [the] usage pattern.”  Milkie, supra.  


Ms. Saunders contends that since at least 2011, she has received high bills.  She testified that her bills are usually $112 or $113 dollars but that sometimes they are $400 and that she once received a bill for $900.  (Tr. 81).  She also testified that she does not use that much electricity because:  1) the number of people living in her home has decreased because at one time four kids lived with her but now only one child lives with her (Tr. 80); and 2) the electricity in parts of her home has not worked since a storm in 2008.  (Tr. 82-84).  She also stated that she now uses only one space heater.  (Tr. 93).


During his January 19, 2016 visit, technician Riley found that the PECO meter tested between 99% and 100% accurate.  (PECO 14).  In light of Milkie, and the prima facie case established by the Complainant, the results of the meter test alone cannot defeat Complainant’s case.  PECO presented other overriding evidence, however. 


High bill investigations conducted by the PECO technicians establish that the bills issued to Complainant are more likely accurate than not, given the appliances and electric items in Complainants home.  At the time of the 2016 visit by technician Riley, Complainant was using her electric range to warm her home.  (Tr. 129).  Mr. Riley also noted that Complainant has a microwave, stove, box freezer, a furnace fan, coffee maker, toaster, hot water heater, refrigerator, televisions (3), a computer and copier, a washer and two lamps.  She also had two space heaters.  One such heater was the type that resembles a fireplace.  According to Foreman Lero, that alone can use up to 2500 kWh per month.  (Tr. 131). 


During his 2013 visit, technician Fisher found essentially the same appliances as technician Riley.  He determined that the amount of potential usage per month for the summer was 2,648 kWh and during the winter, 4,153 kWh.  (PECO 13).  Technician Riley determined, and High Bill Investigation Foreman Lero testified at the hearing, that Complainant has a potential winter usage of up to 3,968 kWh per month with the use of a space heater and, without electric heat, 1,468 kWh per month.  (PECO 14, Tr. 131).  The vast majority of monthly charges to Complainant’s usage did not exceed these amounts.  (PECO 1).


While most of Complainant’s monthly usage was less than 3,000 kWh per month (PECO 1), there were two months in 2011 in which Ms. Saunders’ usage approached or exceeded her potential usage as determined by the PECO technicians.  Complainant’s usage for September 22, 2011 to October 24, 2011 was 4,064 kWh and it was 5,756 kWh for the period October 24, 2011 to November 21, 2011.  At the time, however, Complainant had two standard space heaters in use, according to the records and testimony of PECO High Bill Foreman Lero.  (PECO 13).  Those heaters alone, Mr. Lero testified, can add between 500 and 1,000 kWh a month when operating only one or two hours per day.  (Tr. 143).


Further supporting a finding that the cost of heating was the cause of the high bills in late 2011 is that usage dropped significantly, to under 1,000 kWh per month, the following March and April 2012 as the weather warmed.  (PECO 1).  Adding to her heating costs is that Complainant uses her stove for heat when she runs out of oil for her heater, up to eight hours in a day.  (Tr. 129, Tr.152). The evidence presented by PECO rebuts the prima facie case. Complainant offered no prevailing evidence or testimony to the contrary.


There is no basis upon which to find that Complainant was charged more electricity than she used.  She cannot prevail on this claim.  (Tr. 124-126).

3. PECO delays posting payments to her account 


Complainant contended during the hearing that PECO delays posting payments made through a bill payment service.  Complainant presented no evidence of this claim and therefore the record did not establish a violation by PECO. 

4. PECO terms for her re-enrollment and CAP terms 


Complainant challenges the terms required by PECO to re-enroll her in CAP, and enter her into a CAP-related company payment arrangement thereby as conditions of reinstating her service when it was terminated in 2015.  In particular, Complainant questions a pre-enrollment payment required by PECO and PECO’s handling of applications for the MEAF (Matching Energy Assistance Fund) and LIHEAP Programs (Low Income Home Energy Assistance Program).  LIHEAP and MEAF are part of the design elements of a CAP program.  See 52 Pa.Code § 69.265(i) and (ii).  


Complainant was enrolled originally in the 2006 CAP program.  At various times since then, she has been removed and re-enrolled due to her income exceeding or meeting CAP limits or not remaining in compliance with CAP-related payment arrangements.  See PECO 3 


The regulations at 52 Pa.Code § 69.265 address the elements of design for customer assistance programs and provide that a person removed from such a program may be reinstated at the utility’s discretion. See § 69.265(8).  In presenting terms to Complainant for participation in CAP programs, and in handling applications for MEAF and LIHEAP, PECO is exercising its discretion.  Nothing in the record supports a finding that any actions of PECO here were in violation of any regulation, the Public Utility Code, the PECO tariff or a Commission Order.

5. Payment Arrangement  


Complainant is seeking a payment arrangement to pay her account arrearages.  The Responsible Utility Customer Protection Act, 66 Pa.C.S. § 1401 et seq. (the Act or Chapter 14) provides guidelines that the Commission must follow when addressing a request for a payment arrangement.  Chapter 14 also provides strict rules regarding whether a customer who defaults on a payment arrangement is eligible for another payment arrangement or reinstatement of the defaulted arrangement. 



Title 66 Pa.C.S. § 1405(d) states: 

(d) Number of payment arrangements. --Absent a change in income, the commission shall not establish or order a public utility to establish a second or subsequent payment arrangement if a customer has defaulted on a previous payment arrangement.

Change in income is defined as follows: 

A decrease in household income of 20% or more if the customer’s household income level exceeds 200% of the federal poverty level or a decrease in household income of 10% or more if the customer’s household income level is 200% or less of the Federal poverty level.

66 Pa.C.S. § 1403. 

Ms. Saunders has a balance of $2,353.74, of which $419 is customer assistance arrearage.  Therefore, her non-customer assistance arrearage is $1934.74. (Tr. 178).  

Title 66 Pa.C.S. § 1405(c) provides: 

(c)
Customer assistance programs. --Customer assistance program rates shall be timely paid and shall not be the subject of payment arrangements negotiated or approved by the commission.

Although Section 1405(c) prohibits the Commission from setting a payment arrangement on an arrearage accrued under customer assistance program rates, when a Complainant has an arrearage composed of both customer assistance and non-customer assistance arrearages, the Commission may bifurcate the arrearage and establish a payment arrangement on the non-CAP arrearage.  Hewitt v. PECO Energy Co., Docket No. F-2011-2273271 (Order entered September 12, 2013). The Commission is not required to set a payment arrangement on a bifurcated arrearage and may decline to do so if the Complainant has exhibited a poor payment history and inability to keep prior payment agreements with the company.  Hewitt.  


Bifurcation is fitting here given the small amount due and owing under the CAP program.  Further, the payment history shows that although Complainant has not made all payments on time and in full, she does endeavor to pay her bill, in some months making several payments in one month or a large lump sum payment in an effort to catch up.  See PECO 1. 


The record shows that Complainant defaulted on a payment arrangement issued by the Commission in 2013.  Consequently, in accordance with § 1405(d) of the Public Utility Code, she is eligible for a second payment arrangement only if certain requirements are met.  66 Pa.C.S. § 1405(d).

A second payment arrangement requires a decrease in income of at least 10%.  66 Pa.C.S. § 1405(d).  Complainant is 71 years old and testified that as her children and grandchildren moved out, her monthly income decreased.  (Tr. 80).  The record shows that Complainant’s household gross income decreased from $2,470 per month to $1,400 per month, a decrease of more than 40%.  Given that decrease, she qualifies for a second payment arrangement. 


The terms of the payment arrangement are also governed by Chapter 14.  It provides: 

(b)  Length of payment arrangements.--The length of time for a customer to resolve an unpaid balance on an account that is subject to a payment arrangement that is investigated by the commission and is entered into by a public utility and a customer shall not extend beyond: 

(1)  Five years for customers with a gross monthly household income level not exceeding 150% of the Federal poverty level. 

(2)  Three years for customers with a gross monthly household income level exceeding 150% and not more than 250% of the Federal poverty level. 

(3)  One year for customers with a gross monthly household income level exceeding 250% of the Federal poverty level and not more than 300% of the Federal poverty level. 

(4)  Six months for customers with a gross monthly household income level exceeding 300% of the Federal poverty level. 

66 Pa.C.S. § 1405(b).


Complainant resides with her granddaughter, a household of two. (FOF 15)  One-hundred percent (100%) of the Federal Poverty Level Guidelines for a household of two is $1,335 per month.  At $1,400 per month, Complainant has income of less than 150% of the poverty level and therefore is eligible for and will be awarded, a Level One, or five year, payment arrangement.  66 Pa.C.S. § 1405(b)(1).

Conclusions of Law

1. The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa.C.S. § 701.

2. The burden of proof is on the party seeking affirmative relief from the Commission.  Milkie v. Pa. Pub. Util. Comm’n, 768 A.2d 1217 (Pa. Cmwlth. 2001).
3. Complainant has not established by a preponderance of the evidence that PECO violated the Public Utility Code (“Code”), the Commission's regulations, or an outstanding order of the Commission.  66 Pa.C.S. § 701.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm'n, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. den., 602 A.2d 863 (Pa. 1992).  



4.
Complainant has met the burden of proof in establishing eligibility for a payment arrangement.  66 Pa.C.S. § 332(a).



5.
Complainant is entitled to a payment arrangement with a repayment period of five years. 66 Pa.C.S. § 1405(d)(1).
ORDER


THEREFORE,



IT IS ORDERED:

1. That the Complaint of Carolyn Saunders against PECO Energy Company at Docket No. C-2015-2497664 is denied in part and granted in part.
2. That the Complaint of Carolyn Saunders against PECO Energy Company at Docket No. C-2015-2497664 is granted with respect to her request for a payment arrangement.
3. That Carolyn Saunders shall make monthly payments consisting of her current bill plus one sixtieth (1/60th) of the balance accrued on her account, beginning with the first billing due date following the entry of a final Commission Order in this case.
4.
That as long as Carolyn Saunders keeps the payment schedule stated in this order, PECO Energy Company shall not suspend or terminate her utility service except for valid safety or emergency reasons or assess late payments or finance charges against her account.

5.
That if Carolyn Saunders does not keep the payment schedule stated in this order, PECO Energy Company is authorized to suspend or terminate her utility service in accordance with the Commission’s statute and regulations.

6.
That all other claims of Carolyn Saunders against PECO Energy Company at Docket No. C-2015-2497664 are denied and dismissed. 
7.
That the Secretary mark this docket closed. 

Date:
 April 28, 2016 




/s/












Darlene R. Davis Heep








Administrative Law Judge

� 	The hearing was delayed due to various efforts of the parties to resolve the matter.  During these efforts, PECO restored Complainant’s service and Complainant had service at the time of the hearing.


� 	The exact dates that her children removed the air conditioning units are not known. 
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