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PENNSYLVANIA PUBLIC UTILITY COMMISSION



Howard Forman					:
							:
	v.						:		F-2015-2498743
							:
PECO Energy Company				:



INITIAL DECISION


Before
Cynthia Williams Fordham
Administrative Law Judge


		The Complainant alleged that his bills were incorrect and that his bills were high because the heat pumps were not installed correctly in 2014.  In addition, he requested a payment arrangement.  The Respondent presented evidence to show that the heat pumps were damaged by faulty wiring at the service address and that the bills were based on the Complainant’s usage.  Since the Complainant is on CAP, he is not entitled to a payment arrangement since the entire balance is CAP arrears.  The Complainant failed to show that the Respondent has overbilled him.  Therefore, the complaint is dismissed.  

HISTORY OF THE PROCEEDING

		On August 14, 2015, Howard Forman (“Forman” or “Complainant”) filed a complaint with the Public Utility Commission (“Commission”) against PECO Energy Company (“PECO” or “Respondent”), alleging, among other things, the following: 1) that his bills were high because “LIHEAP”[footnoteRef:1] did not install the heat pumps properly; 2) that the heat pumps failed and caused a fire; 3) that there are incorrect charges on the bill; and 4) that he needs a payment arrangement.  The Complainant requested that his bills be adjusted to no more than $300.00 a month and that the late fees be removed.  He asked to be re-enrolled as a CAP customer.  This is a timely appeal of a Bureau of Consumer Services Decision. [1:  	LIHEAP is the acronym for the Low-Income Home Energy Assistance Program.] 


		On September 4, 2015, the Respondent filed an answer.  In the answer, the Respondent made the following statements.  The Complainant enrolled in the Respondent’s Customer Assistance Program (“CAP”) on October 8, 2008.  He is an active CAP customer who is scheduled to recertify on June 24, 2016.  The entire balance of $11,407.99 is CAP arrears.  The Respondent averred that a heat pump, outdoor condensing unit and water heater were installed by John A. Kinkaid Heating and Air Conditioning through the Low Income Usage Reduction Program (“LIURP”) program.  The Respondent sent a high bill investigator to the service address on January 12, 2015.  The investigator conducted an appliance analysis and tested the meter.  The Respondent submits that the Complainant is not entitled to a Commission ordered payment arrangement because the entire balance is CAP arrears.  66 Pa.C.S. § 1405(c).  The Complainant filed an informal complaint at Bureau of Consumer Services’ case #003331543 on April 7, 2015.  The Respondent referred to the July 13, 2015 Bureau of Consumer Services’ decision dismissing the complaint.  

		By hearing notice dated September 18, 2015, the hearing was scheduled for Wednesday, November 25, 2015 at 10:00 a.m. and the matter was assigned to the undersigned. 

		The undersigned sent the parties a prehearing order on November 5, 2015.

		The initial hearing was held in this matter in the Philadelphia Regional Office on November 25, 2015, before Administrative Law Judge Cynthia Williams Fordham.  The Complainant, Howard Forman, appeared pro se and testified in support of the complaint.  The Complainant’s wife, Sheryl Forman, also testified in support of the complaint. 

		Shawane L. Lee, Esquire, represented the Respondent.  The Respondent presented four witnesses: Tom McAteer, an employee of CMC Energy Services and the program manager for PECO’s LIURP program; Chris Boukamp, Vice President of Operations for John A. Kinkaid Heating and Air Conditioning Inc.; Michael Begley, a regulatory assessor for the Respondent, and Thomas Lerro, the Respondent’s foreman for the high bill field investigation department, who sponsored fifteen exhibits: 

Respondent’s Exhibits:

PECO Exhibit 1 - PECO Account Activity Statement;
PECO Exhibit 2 - Complainant’s CAP History;
PECO Exhibit 3 - Complainant’s Payment Agreements;
PECO Exhibit 4 - Tom McAteer’s Memorandum regarding LIURP services, dated June 1, 2015;
PECO Exhibit 5 - letter from John A. Kinkaid Heating and Air Conditioning Inc. dated June 22, 2015 
PECO Exhibit 6 - Dupont document regarding refrigerants; 
PECO Exhibit 7 - letter from John A. Kinkaid Heating and Air Conditioning Inc. regarding July 2015 installations at the Complainant’s home;
PECO Exhibit 8 - June 22, 2015 electronic mail from Richard Berends[footnoteRef:2] to PECO regarding the Complainant’s complaints and June 22, 2015 letter from Berends to the Complainant; [2:  	Richard Berends was the Quality Assurance Manager for CMC Energy Services, Inc.] 

PECO Exhibit 9 - Bureau of Consumer Services (“BCS”) Case Detail Report for case #003331543; 
PECO Exhibit 10 - BCS decision for case #003331543 dated July 13, 2015;
 the Respondent’s March 12, 2012 letter to the Complainant:
PECO Exhibit 11 - High Bill Report, Tim Fisher-investigator, dated January 12, 2015; 
PECO Exhibit 12 - Meter Readings;
PECO Exhibit 13 - Complainant’s bills, dated January 27, 2009, February 25, 2009 and March 26, 2009;
PECO Exhibit 14 - Meter History; and 
PECO Exhibit 15 - Customer Contact History. 

		The record in this case consists of a 118-page transcript and the fifteen exhibits listed above which were all entered into evidence.  The record closed on February 12, 2016, the date the transcript was received.


FINDINGS OF FACT

1. The Complainant is Howard Forman.

2. The Respondent in this proceeding is PECO Energy Company.

3. The Complainant, his wife, Sheryl, and their minor son moved to 3675 Swamp Road, Doylestown, PA 18902 in September 1996 (service address) (Tr. 5).

4. The Complainant currently has electric residential heating service billed at the CAP Rate Tier E (Tr. 66; PECO Ex. 1).

5. The heat pumps were in the house when the Complainant and his family moved into the service address (Tr. 8).

6. The Complainant lives in a 2,850 square foot single family home with nine rooms, four bedrooms and three baths (Tr. 39; PECO Ex. 4).

7. The Complainant was enrolled in the Respondent’s Customer Assistance program (“CAP”) on October 8, 2008 under Tier D (Tr. 66; PECO Ex. 2).

8. The Respondent forgave the Complainant’s $10,751.68 balance in October 2008 (Tr. 66, 67; PECO Ex. 2).

9. The Complainant was removed from CAP on September 15, 2011 because his income was over the CAP income guidelines (Tr. 67; PECO Ex. 2). 

10. The Respondent issued a payment arrangement on May 24, 2010 requiring the Complainant to pay a $65.18 installment on the $3,910.83 balance (Tr. 69; PECO Ex. 3). 

11. The Complainant defaulted on this payment arrangement on September 19, 2011 (Tr. 69; PECO Ex. 3).

12. The Respondent issued estimated bills to the Complainant in November and December 2011 and January 2012 when meter #058092003 was at the service address (PECO Ex. 1).

13. The Respondent had previously tested meter #058092003 on January 3, 2002 and the results were 100.17 percent on a full load and 99.98 percent on a light load 
(Tr. 107, 108; PECO Ex. 14).

14. Meter #058092003 tested within acceptable limits on January 3, 2002
 (Tr. 108; PECO Ex. 14).

15. The Respondent removed meter #058092003 from the service address on February 22, 2012, and installed meter #105138845, a smart meter (Tr. 107; PECO Ex. 14). 

16. After the meter was changed, the Respondent cancelled the estimated bills and rebilled the Complainant (PECO Ex. 1).

17. Prior to the installation, the Respondent tested meter #105138845 on November 21, 2011, and the results were 99.6 percent on a full load and 99.9 percent on a light load (Tr. 108; PECO Ex. 14).

18. Meter #105138845 tested within acceptable limits on November 21, 2011 (Tr. 108; PECO Ex. 14).

19. The Respondent issued a payment arrangement on March 7, 2012 requiring the Complainant to pay a $151.95 installment on the $6,730.02 balance (Tr. 69; PECO Ex. 3).

20. The Complainant defaulted on this payment arrangement on December 17, 2012 (Tr. 69; PECO Ex. 3). 

21. The Complainant was reenrolled in CAP on March 28, 2013 at Tier B based on a monthly income of $252.00 for two adults and one child (Tr. 67; PECO Ex. 2).

22. The Respondent issued a payment arrangement on April 18, 2013 requiring the Complainant to pay a $161.56 installment on the $9,693.41 balance (Tr. 69; PECO Ex. 3).  

23. The Complainant defaulted on this payment arrangement on December 17, 2013 (Tr. 69; PECO Ex. 3).

24. Tom McAteer is an employee of CMC Energy Services (Tr. 37). 

25. CMC Energy Services (“CMC”) administers PECO’s LIHEAP and LIURP programs (Tr. 37).

26. Mr. McAteer is the program manager for PECO’s LIHEAP and LIURP program (Tr. 37).

27. A LIURP audit was conducted at the service address on January 24, 2014 (Tr. 39; PECO Ex. 4). 

28. The audit revealed that the heat pumps at the property were not working (Tr. 39, 40; PECO Ex. 4). 

29. John A. Kinkaid Heating and Air Conditioning Inc. (“Kinkaid”) installed a heat pump, an outdoor condensing unit and a water heater for the Complainant on February 11, 2014 (Tr. 40; PECO Exs. 4, 5).

30. Kinkaid is a contractor for CMC (PECO Exs. 4, 5). 

31. The Respondent removed meter #105138845, the original smart meter, from the service address on March 25, 2014, and installed meter #121946861 (Tr. 106; PECO Ex. 14). 

32. Meter #121946861, the two-way communication smart meter, tested within acceptable limits on June 25, 2013 and November 23, 2015 (Tr. 107; PECO Ex. 14).

33. The Respondent tested meter #121946861 on June 25, 2013 and the results were 100.03 percent on a full load and 103.03 percent on a light load (Tr. 108; PECO Ex. 14).

34. The Complainant’s CAP rate was changed to Tier E on June 2, 2014 based on a monthly income of $2,100.00 for two adults and one child (Tr. 67; PECO Ex. 2).

35. The Respondent issued a payment arrangement on October 7, 2014 requiring the Complainant to pay a $72.61 installment on the $4,631.42 balance (Tr. 70; PECO Ex. 3).  

36. Tim Fisher, the Respondent’s senior field representative, completed a field investigation on January 12, 2015 (Tr. 84, 95; PECO Ex. 11). 

37. Mr. Fisher conducted a passing load test at the service address by unplugging all of the appliances and turning on the electric dryer (Tr. 104; PECO Ex. 11).  

38. On January 12, 2015, while he was conducting an appliance analysis, Mr. Fisher found the following appliances: a side by side refrigerator; an electric range; a microwave; a dishwasher; a vacuum cleaner; hair dryer; an electric washer and dryer; three ceiling fans; an electric hot water heater; lighting for between nine and twelve rooms; two heat pumps; two TVs; sump pump; a big screen TV; and a cable box (Tr. 99; PECO Ex. 11).

39. The average potential kilowatt was estimated at 3,363-kilowatt hours a month in the summer and 10,035 kilowatt hours a month in the winter (Tr. 99; PECO Ex. 11). 
40. When the temperature is below 32 degrees, the heat pumps automatically go into emergency backup or radiant heat (Tr. 99, 111).

41. The Complainant’s actual usage, as determined by the appliance analysis, exceeded the Complainant’s potential usage in the winter because the heat pumps were using emergency backup (Tr. 99; PECO Exs. 1, 11).

42.  The Complainant defaulted on the October 7, 2014 payment arrangement on January 20, 2015 (Tr. 70; PECO Ex. 3).

43. The bill due February 17, 2015 for service from December 19, 2014 to January 23, 2015 was $1,631.11 for 12,304 kilowatt hours (Tr. 9, 79; PECO Ex. 1). 

44. The bill due March 17, 2015 for service from January 23, 2015 to February 23, 2015 was $1,650.11 for 12,448 kilowatt hours (Tr. 9, 79; PECO Ex. 1). 

45. The Complainant filed an informal complaint with the Commission’s Bureau of Consumer Services at BCS #003331543 on April 7, 2015 (Tr. 15, 84; PECO Ex. 9).

46. After PECO contacted CMC about the heat pumps at the service address on June 17, 2015, Chris Boukamp, Kinkaid’s representative, went to the service address on June 19, 2015 (Tr. 42; PECO Ex. 4).

47. On June 19, 2015, Mr. Boukamp found the following issues: the basement was flooded; the compressors were not getting full voltage due to an electrical problem; and the heat pump was working on emergency heat only (Tr. 42; PECO Exs. 4, 5).

48. Richard Berends was the Quality Assurance Manager and the CMC employee who addressed the problem at the service address in June 2015 (Tr. 37; PECO Exs. 5, 8). 

49. On June 22, 2015, Mr. Berends sent a letter to the Complainant explaining that the issues with the heating system were beyond the scope of LIURP (Tr. 42, 43; 
PECO Exs. 4, 8).

50. After the electrical issues were resolved at the service address, on July 13, 2015, Kincaid replaced the first floor condenser and reported that the unit was operable (Tr. 43, 44; PECO Ex. 4).

51. On July 13, 2015, the Bureau of Consumer Services dismissed the informal complaint (003331543) (Tr. 87; PECO Ex. 10).

52. On July 27, 2015, Kincaid replaced the second floor condenser and reported that the unit was operable (Tr. 44; PECO Exs. 4, 7).

53.  When the field technician instrument tested meter #121946861, the meter at the service address, on November 23, 2015, the meter was within the Commission’s guidelines (Tr. 105, 109: PECO Ex. 14). 

54. The Complainant made three payments in 2015: $50.00 on March 30, 2015, $265.23 on September 2, 2015 and $225.53 on September 30, 2015 (Tr. 68; PECO Ex. 1).

55. At the time of the hearing, the Complainant’s balance for the electric account was $11,864.30, which was all CAP arrears (Tr. 67, 88; PECO Ex. 1). 


DISCUSSION

		Pursuant to section 332(a) of the Public Utility Code, 66 Pa.C.S. §332(a), the burden of proof is on the proponent of a rule or order.  In this proceeding, the Complainant is the proponent of a rule or order.  Therefore, the Complainant bears the burden of proving by a preponderance of the evidence that the Respondent has violated the Public Utility Code or a regulation or order of the Commission.  Se-Ling Hosiery v. Margulies, 70 A.2d 854 (Pa. 1950).  The Complainant must show that the utility is responsible or accountable for the problem described in the complaint.  Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976).

		The record in this proceeding must be reviewed to determine whether the Complainant has satisfied his burden of proof.  If the burden of proof has been satisfied, then it must be determined whether the Respondent has submitted evidence of “co-equal” value or weight to refute the Complainant’s evidence.  If this has occurred, the burden of proof has not been satisfied, unless the Complainant presented additional evidence.  Morrissey v. Pa. Dept. of Highways, 225 A.2d 895 (Pa. 1967).

		Furthermore, the Commission’s decision must be supported by substantial evidence.  2 Pa.C.S. § 704.  The term “substantial evidence” has been defined by various Pennsylvania courts as such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  Substantial evidence is more than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. P.U.C., 413 A. 2d 1037 (Pa. 1980); Murphy v. Dept. of Public Welfare, 480 A.2d 382 (Pa. Cmwlth. 1984).

Incorrect charges

		The Complainant and his wife testified that the heat pumps that Kinkaid installed in 2014 did not work.  However, Chris Boucamp from Kinkaid and McAteer from CMC testified about the installation and the reason that the heat pumps did not work properly.  When Mr. Boucamp visited the service address in June 2015, he explained that there were electrical problems at the property that prevented the heat pumps from working properly.  They were only working on emergency backup.  After the electrical problems were resolved, Kincaid returned and replaced the heat pumps. 

		Thomas Lerro, the Respondent’s foreman for the high bill field investigation department, testified that the bills were high because the house had two independent first and second floor heart pumps (Tr. 109).  The radiant backup electric heat produced the high bills 
(Tr. 109).  He suggested that the Complainant use fireplaces or propane to reduce the electric usage (Tr. 109-110). 

		Ms. Forman explained that she never switched the backup on (Tr. 111).  Mr. Lerro explained that it is an automatic backup (Tr. 111).  He explained that 15,000 kilowatts of heat was not enough to heat the Complainant’s property.  It is an emergency backup so that the pipes do not freeze (Tr. 112).

		Mr. Lerro stated that when the Respondent had an electric heat rate, the rate was reduced after the first 600 kilowatt hours of usage each month.  After electric deregulation, the discounted rate was eliminated (Tr. 114).

		The Complainant and his wife agreed that the heat pumps have been working and their bills have been lower since June 2015 (Tr.14).

		The Complainant failed to sustain his burden of proving that there were incorrect charges on his bills.

High bill

		The Complainant and his wife objected to bills that exceeded $300.00.  They specifically objected to bills for over $1,000.00 (Tr. 9).

		In cases of alleged high billing, the Commission applies the Waldron rule, which provides that to establish a prima facie case of overbilling, a Complainant, must show: (1) that the number of occupants in the household has not changed, (2) that the potential for energy utilization was low and (3) that the Complainant’s billing history shows no prior abnormalities.  Once the Complainant makes out a prima facie case, the burden of proof then shifts to the utility however; the ultimate burden of persuasion always remains with the Complainant.  Malcolm Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980); Repogle v. Pennsylvania Electric Company, 54 Pa. PUC 528 (1980).

		In Robert Milkie v. Pa. Pub. Util. Comm’n, 768 A.2d 1217, (Pa.Cmwlth. 2001), the Commonwealth Court of Pennsylvania further refined the Waldron rule by holding:

“[w]hile the [Waldron] rule is often explained by stating that the ratepayer must establish certain specific elements in order to make out a prima facie case of overbilling by a utility company, we believe this view is too restrictive.  Rather the controlling principle is that even where the utility can present evidence that it has tested the customer’s meter and found it to be accurate, the customer may nonetheless prove his case by circumstantial evidence, which would support a finding that the metered usage exceeded the actual usage.  Thus, as our Supreme Court has explained, the rule operates as a device by which the complainant is protected from dismissal because of his inability to marshal direct proof that his meter had malfunctioned.  Gary and Doris Burleson v. Pennsylvania Public Utility Commission, 501 Pa. 433, 435-6, 461 A. 2d 1234, 1235 (1983).

Milkie v. Pa. Pub. Util. Comm’n, 768 A.2d 1217, 1219-1220 (Pa.Cmwlth. 2001).  

		In Nehemiah Thomas v. PECO Energy Company, Docket No. C-2010-2187197 (Final Order entered November 15, 2011), the Commission explained that 
[C]onsistent with our holding in Charisse Bennett v. Peoples Natural Gas Co., Docket No. C-2009-2122979 (Order entered October 13, 2010), the Waldron Rule allows a complainant to establish a prima facie case in a “high bill” complaint by showing that the disputed bill is abnormally high when compared to prior usage patterns and his or her pattern of usage has not changed or by providing other relevant evidence showing that the disputed bill is unreasonably high.  In evaluating a “high bill” complaint, the Commission may consider such evidence as “the billing history of the account, any change in usage patterns (such as a change in the number of occupants residing in the household or potential energy utilization), and any other relevant facts or circumstances that come to light during the proceeding.”  Id. at 6.  
Thomas v. PECO Energy Company at 5.

		The evidence in the record indicates that two adults and one child lived at the service address during the period in question (Tr. 14).  Therefore, the number of people in the household has not changed.  The Complainant testified that the potential for utilization was low because his family stayed at a relative’s house when it was too cold.  However, the Complainant and his wife explained that they had problems with the heat pumps and high utilization since they moved into the property in 1996.  Therefore, the Complainant failed to show that the disputed bills in 2015 were abnormally high when compared to prior usage patterns.

		Consequently, the Complainant did not establish a prima facie case.

		However, even if the Complainant had established a prima facie case, the Respondent presented evidence to rebut it.

		The Respondent presented information about meter tests for each of the three meters at the property between 2011 and 2015.  

		The applicable regulation regarding adjustment of bills for electric meters is 52 Pa.Code § 57.24.  That section reads in relevant part:.

§ 57.24. Adjustment of bills for average meter error.
(a) Average meter error. In meter tests made by the public utility or by the Commission at the request of a customer, the correctness of adjustment of the meter and its performance in service shall be judged by its average error … 

(b) Fast meters. If, upon testing, a meter is found to have an average meter error of more than 2% fast, the public utility shall refund to the customer the overcharge, based upon the corrected meter reading for a period equal to 1/2 the time elapsed since the last previous test, but not to exceed 12 months. If the period of registration error is definitely fixed, the overcharge shall be computed for the period. …

(c) Slow meters. If, upon testing, a meter is found to have an average meter error of more than 2% slow, the public utility may render a bill for the service furnished, but not covered by bills previously rendered, for a period equal to 1/2 the time elapsed since the last previous test, but not to exceed 3 months. If the period of registration error is definitely fixed, the charge may be computed for the period.


[bookmark: 57.24.]		Each meter at the service address, was tested and found to be operating accurately (Tr. 67; PECO Ex. 15).  

		Meter #058092003 was at the service address in 2011.  The Respondent had previously tested meter #058092003 on January 3, 2002, before it was installed at the service address.  The meter test results were 100.17 percent on a full load and 99.98 percent on a light load (Tr. 107, 108; PECO Ex. 14).  Therefore, on January 3, 2002, meter #058092003 tested within the limits set forth in 52 Pa.Code § 57.24 (Tr. 108; PECO Ex. 14).

		The Respondent removed meter #058092003 from the service address on February 22, 2012, and installed meter #105138845, a smart meter (Tr. 107; PECO Ex. 14).  Prior to the installation, the Respondent tested meter #105138845 on November 21, 2011, and the results were 99.6 percent on a full load and 99.9 percent on a light load (Tr. 108; PECO Ex. 14).  Meter #105138845 tested within the limits set forth in 52 Pa.Code § 57.24 (Tr. 108; PECO Ex. 14).

		The Respondent removed meter #105138845, the original smart meter, from the service address on March 25, 2014, and installed meter #121946861 (Tr. 106; PECO Ex. 14).  The Respondent tested meter #121946861 on June 25, 2013 and the results were 100.03 percent on a full load and 103.03 percent on a light load (Tr. 108; PECO Ex. 14).  On June 25, 2013, meter #121946861, tested within the limits set forth in 52 Pa.Code § 57.24 (Tr. 107; PECO Ex. 14).  

		Based on the evidence in the record, the meters were neither fast nor slow.  The meters tested within the limits set forth in 52 Pa.Code § 57.24.  Accordingly, there is no evidence to show that an adjustment should be made to the Complainant’s bills.

		To respond to the high bill allegations, the Respondent also presented evidence regarding the Complainant’s usage.
		The following chart contains information about the Complainant’s usage during 2011 through 2015.

	Kilowatt usage 
	2011
	2012
	2013
	2014
	2015

	Jan 
	12931
	1036E[footnoteRef:3] [3:  	The meter was changed February 22, 2012 and the December 22, 2011 to February 22, 2012 bills were cancelled and rebilled.] 

	9163
	9714
	9042

	Feb 
	9294
	6167
	7228
	8028
	12304

	Mar 
	6785
	3839
	4323
	5893
	12448

	April
	5490
	2624
	2439
	3154
	9909

	May 
	1752
	2232
	1473
	1917
	4212

	June 
	1357
	1019
	1324
	2346
	1708

	July 
	1314
	977
	1137
	2730
	1786

	August 
	1128
	1075
	1276
	2434
	2015

	Sept 
	1716
	965
	1237
	2222
	2631

	Oct 
	2228
	1790
	1170
	2222
	2269

	Nov
	2975[footnoteRef:4]E [4:  	E means estimated reading.] 

	5321
	2968
	1980
	2121

	Dec
	6480E
	7203
	7172
	5254
	2495



		On January 12, 2015, Mr. Fisher completed a field investigation on (Tr. 84, 95; PECO Ex. 11). When he performed an appliance analysis, Mr. Fisher found the following appliances: a side by side refrigerator; an electric range; a microwave; a dishwasher; a vacuum cleaner; hair dryer; an electric washer and dryer; three ceiling fans; an electric hot water heater; lighting for between nine and twelve rooms; two heat pumps; two TVs; sump pump; a big screen TV; and a cable box (Tr. 99; PECO Ex. 11). 

		The average potential kilowatt usage was estimated at 3,363-kilowatt hours a month in the summer and 10,035 kilowatt hours a month in the winter (Tr. 99; PECO Ex. 11). 

		A review of the chart shows that the summer usage usually ranged from 965 kilowatts to 2,730 kilowatts.  This usage is less than the potential summer usage.  The highest summer monthly usage was 4,212 kilowatts in May 2015 (PECO Exs. 1, 12).  This exceeds the summer potential usage.  The Complainant usage exceeded the potential winter usage in January 2011 (12,931 kilowatts), February 2015 (12,304 kilowatts) and March 2015 (12,448 kilowatts) in (PECO Exs. 1, 12).    However, the evidence in the record shows that the usage was high because the heat pumps were operating on emergency backup.  

		Based on the evidence regarding the meter tests, the heat pumps and the Complainant’s usage, the Respondent presented evidence to show that the Complainant is not entitled to relief.  The Complainant did not provide additional information to sustain his burden of proof.  The Complainant has failed to demonstrate that the Respondent was responsible for the high bills at this service address.

Payment Arrangement

		The Commission follows the rules set forth in the Responsible Utility Customer Protection Act, 66 Pa.C.S. § 1401 et seq. when it addresses payment arrangements.  	Section 1405 (c)-(f) provides guidelines for determining whether a payment arrangement can be issued and the length of the payment arrangement.  Those sections provide:

(c) Customer assistance programs. --Customer assistance program rates shall be timely paid and shall not be the subject of payment arrangements negotiated or approved by the commission.

		The evidence in the record indicates that the entire balance is CAP arrearage.  Since Section 1405(c) of the Public Utility Code, 66 Pa.C.S. § 1405(c), prohibits the Commission from setting a payment arrangement on an arrearage accrued under customer assistance program rates, the Complainant is not entitled to relief.  Accordingly, the request for a payment arrangement is denied.  

		The Complainant has failed to sustain his burden of proof.  The Complainant failed to prove that the Respondent violated the Public Utility Code or the Commission’s regulations.  The Complainant is responsible for paying the outstanding balance.  Furthermore, he has not demonstrated that he is entitled to a payment arrangement.   Accordingly, the complaint is dismissed.
CONCLUSIONS OF LAW

1.		The Commission has jurisdiction over the parties and subject matter in this proceeding.  66 Pa.C.S. § 701.

2.		That the Complainant has the burden of proof in this matter pursuant to 66 Pa.C.S. § 332(a).

3.		The Respondent complied with the meter guidelines set forth in 52 Pa.Code § 5.74.

4.		In cases of alleged high billing, the Commission applies the Waldron rule as refined by Milkie v. Pa. Pub. Util. Comm’n, 768 A.2d 1217, 1219-1220 (Pa. Cmwlth. 2001)..  Malcolm Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980); Repogle v. Pennsylvania Electric Company, 54 Pa. PUC 528 (1980); Gary and Doris Burleson v. Pennsylvania Public Utility Commission, 461 A. 2d 1234, 1235 (Pa. 1983).

5.		That the Complainant failed to sustain his burden of proof. 

ORDER


		THEREFORE,

		IT IS ORDERED:

		1.	That the complaint filed by Howard Forman against the PECO Energy Company at Docket No. F-2015-2498743 is dismissed in its entirety.



		2	That the Complainant is responsible for paying the outstanding balance.

		3.	That this case is marked closed.


Date:  May 3, 2016							/s/			
							Cynthia Williams Fordham
							Administrative Law Judge
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