BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Lachele Logan						:
							:
	v.						:		C-2015-2484453									:
Philadelphia Gas Works				:



INITIAL DECISION


Before
Angela T. Jones
Administrative Law Judge


INTRODUCTION


The Complainant filed a formal complaint (Complaint) against Philadelphia Gas Works (PGW or Respondent or Company).  The Complainant sustained in part the allegations of her Complaint regarding incorrect charges on her bill which Respondent admitted to on the record.  This decision denies the remainder of the allegations as not substantiated.  This decision directs a civil penalty against the Respondent for admitted errors in billing the Complainant.

HISTORY OF THE PROCEEDING

On May 26, 2015, Lachele Logan (Complainant) filed a Complaint with the Pennsylvania Public Utility Commission (PUC or Commission) against the Respondent.  The Complaint stated: (1) that there were incorrect charges on her bill, (2) that the Company was threatening to terminate her gas service or had already terminated her gas service, and (3) that she would like a payment arrangement.  The Complainant also provided information pertaining to her attempts to re-enroll in the Company’s customer responsibility program (CRP).  The Complainant also alleged that her neighbors are stealing her utility service through wireless fidelity (WiFi)—a technology used to access the Internet, and that she is billed for her neighbor’s gas usage.  The Complainant requested the Commission to direct the Company to re-enroll her in CRP. 

The Complainant filed an informal complaint with the Commission’s Bureau of Consumer Services (BCS) at Case No. 3281153 on September 4, 2014.  On April 9, 2015, the BCS advised the Complainant that she needed to contact the local police concerning alleged crimes by the neighbors against her and her property.  BCS also advised the Complainant that it was unable to help her with a payment arrangement.

The Complaint was served electronically (eService) by the Commission’s Secretary on May 28, 2015, according to the audit history of the docket.  The eService is pursuant to the Waiver of Section 702 program, under which the Respondent waives the service requirements in 66 Pa.C.S. § 702. 
    
The Respondent filed an Answer on June 17, 2015.  The Answer denied the allegations of the Complaint.  The Respondent stated that the Complainant enrolled in CRP on May 1, 2008 with a beginning balance of $4,164.14.  On April 25, 2014, the Complainant failed to recertify for CRP; and consequently, her participation in CRP was suspended with an arrears of $136.34.  On November 5, 2014, Respondent received a Low Income Home Energy Assistance Program (LIHEAP) payment of $274.00 for Complainant’s service account.

The Respondent also stated that BCS tendered a decision on April 9, 2015, which dismissed the informal complaint.  The Respondent requested that the Commission find against the Complainant and dismiss the Complaint.
  
By Hearing Notice dated July 21, 2015, the matter was scheduled for initial hearing on Thursday, September 10, 2015, at 10:00 a.m.  The matter was assigned to the undersigned Administrative Law Judge (ALJ), Angela T. Jones.

A Prehearing Order was issued on July 24, 2015, advising the parties of the date and time of the scheduled hearing, and informing them of the procedures applicable to this proceeding.  
[bookmark: _GoBack]On September 10, 2015, the initial hearing convened as scheduled.  The Complainant was present and represented herself.  Counsel for the Respondent, Laureto Farinas, Esquire, was present and was accompanied by one witness.  At the hearing the Complainant requested more time to see if she could obtain counsel to represent her.  The Respondent did not object to the request but requested that the Complainant be given a deadline to obtain counsel.

By Order dated September 10, 2015, the Complainant’s request for an extension of time was granted.  Complainant was given until November 13, 2015 to obtain counsel.  

By Hearing Notice dated September 15, 2015, a further hearing was scheduled for December 14, 2015.    

The further hearing convened as scheduled.  The Complainant appeared and again represented herself.  Mr. Farinas was present representing the Respondent and was accompanied by one witness.  Although the Respondent was directed by Order dated July 24, 2015, to conduct a high bill investigation at 2660 North 31st Street, Philadelphia, Pennsylvania, (service address) prior to the scheduled further hearing, the investigation did not occur.  The parties were directed to testify regarding the payment arrangement and to make arrangements to conduct a high bill investigation on a mutual date agreed to by both parties.  

The Complainant testified and presented the following seven exhibits:
(1) Legal service agreement – Complainant Exhibit 1;
(2) 2015 CRP agreement – Complainant Exhibit 2;
(3) May 2015 medical certification – Complainant Exhibit 3;
(4) Receipts for gas service payments – Complainant Exhibit 4;
(5) December 2015 letter from PGW – Complainant Exhibit 5;
(6) December 2015 receipt for gas service payment – Complainant Exhibit 6;
(7) November 2015 letter from PGW – Complainant Exhibit 7;

All seven exhibits were admitted into the record.   

		Ms. Jennifer Pearson testified for the Respondent.  Respondent offered the following exhibits:


(1) Customer Contacts – PGW Exhibit 1;
(2) Account Statement – PGW Exhibit 2; 
(3) Collection History – PGW Exhibit 3; and 
(4) CRP and Payment History – PECO Exhibit 4.

All four were admitted into the record.

By Hearing Notice dated December 15, 2015, a further hearing was scheduled for February 16, 2016.  

By Order dated December 21, 2015, the Respondent was directed to perform the high bill investigation between 9 a.m. and noon on January 5, 2016.  The Respondent was also directed to provide the appropriate documents to the Complainant regarding the refund of the sales tax on a meter that was no longer necessary at the service address.

The further hearing convened as scheduled on February 16, 2016.  The Complainant was present and represented herself.  Mr. Farinas was present on behalf of the Respondent and was accompanied by one witness.  As a preliminary matter, the Complainant expressed that she received a letter from the Respondent for a meter fee to conduct a meter test.  Mr. Farinas stated that the meter fee would be waived by the Respondent.  By Order dated February 17, 2016, the undersigned directed the Respondent to state in writing to the Complainant that the meter fee is waived.  

The Complainant provided no further exhibits.  The Respondent provided the following five exhibits: 

(1) December letter from PGW to reconcile tax – PGW Exhibit 8[footnoteRef:1]; [1:  	Respondent identified the exhibits in this further hearing starting with PGW Exhibit 8.  The record does not include PGW Exhibits 5, 6, or 7.] 

(2) PGW updated account statement – PGW Exhibit 9;
(3) Data on high bill field investigation –PGW Exhibit 10;
(4) Updated customer contacts – PGW Exhibit 11; and
(5) Meter test data – PGW Exhibit 12

PGW Exhibits 8 through 11 were admitted.  PGW requested that PGW 12 be revised and filed as a late-filed exhibit.  The request by PGW was granted by Order dated February 17, 2016, which also provided the procedure for the submission of the revised PGW Exhibit 12.

		By Order dated March 1, 2016, the revised PGW Exhibit 12 was admitted as there was no objection from the Complainant.  The evidentiary record closed on March 1, 2016 after the admission of revised PGW Exhibit 12.

		The Complainant sent a letter to the undersigned dated February 25, 2016 and another letter received by the undersigned on April 8, 2016.  Both letters referred to billing data and overlapping billing dates.  The undersigned by Orders dated March 14, 2016 and April 11, 2016, confirmed that the record for evidence was closed and that the data provided by the Complainant was not admitted, and therefore, would not be considered.

		The transcript was received on March 16, 2016 and consisted of 175 pages of transcribed testimony.  The record closed when the transcript was received.  This matter is ripe for decision.

STIPULATION

1. PGW agrees that the Complainant has made monthly payments of $78.39 since she enrolled in CRP on July 1, 2015.  Tr. 46-47.

2. PGW will waive the meter testing fee.  Tr. 108-14. 

FINDINGS OF FACT

1. The Complainant is Lachele Logan who resides and accepts responsibility for the residential gas service at 2660 North 31st Street, Philadelphia, Pennsylvania (service address).  Tr. 58-59.

2. The Respondent is Philadelphia Gas Works.
3. The Complainant is currently enrolled in CRP and has a payment arrangement for her gas service with terms of $67.95 monthly payment plus $5.00 towards arrears for a total monthly payment of $72.95 over a period of six months.  Tr. 59, 60, 76-77, 80, Complainant Exhibits 2, 5, PGW Exhibits 1, 4.

4. The Complainant’s arrearage was $1,757.26 when she enrolled in CRP.  Tr. 80, PGW Exhibit 5.

5. The Complainant made a payment in the amount of $432.21 on July 1, 2015 to enroll in CRP.  Tr. 59, 75, PGW Exhibit 1.

6. The Complainant paid to Respondent $78.39 on December 14, 2015.  Tr. 64, Complainant Exhibit 6.

7. The Complainant is the sole owner and only occupant at the service address.  Tr. 66, 68.

8. The service address was not always a single-family dwelling, because it once was two apartments.  Tr. 68.

9. The Complainant inherited the service address when her mother passed away in 2006, but there were still two meters at the property.  Tr. 68-69.

10. When there is more than one account for service in a customer’s name with separate meters, there is a tax assessed by both the city and state for the additional meter.  Tr. 77, 85.

11. When the meter was removed, the Complainant’s account was still taxed, because the meter that was removed corresponded to the account that was not taxed.  Tr. 77.

12. The taxes are $0.68 per month city tax and $4.76 per month state tax, which adds to the sum of ($0.68 + $4.76 = $5.44) $5.44 and causes the monthly payment to be $67.95 plus $5.44 ($67.95 + $5.44 = $73.39) $73.39 plus $5.00 towards arrears.  Tr. 77-78.

13. When the Respondent is made aware that there has been a change in circumstance such that the taxes should no longer be assessed, the Respondent’s dispute resolution unit (DRU) is contacted and the DRU directs that the customer take steps to obtain the refund from the taxes charged by the city, the customer must petition the state to obtain a refund from the state.  Tr. 78. 

14. In 2006, the Respondent told the Complainant to combine the two meters into one for a single-family dwelling and to become eligible for CRP.  Tr. 69.

15. Complainant has been assessed city and state taxes on her service account in error.  Tr. 85-87.

16. The Complainant is due a refund because she was assessed city and state taxes on her service account in error.  Tr.  118-29, PGW Exhibit 8.

17. The Complainant was not aware that she had to pay taxes on one of the accounts when two meters existed at the service address.  Tr. 69.

18. The Respondent will change the code on the Complainant’s account so that her account will no longer be assessed city and state taxes.  Tr. 79, 87, 89.

19. The Complainant’s gas service has not been terminated.  Tr. 83, PGW Exhibit 3.

20. The Complainant’s gross monthly income is $755.10 from social security and contributions from the state.  Tr. 66-67.

21. Jennifer Pearson has been employed by PGW as a customer review officer for 17 months, and investigates formal and informal complaints filed by PGW customers at the PUC.  Tr. 72-73.

22. Ms. Pearson investigated this Complaint.  Tr. 81.

23. On January 5, 2016, a PGW technician went to the service address for a field investigation where he found three gas appliances: (1) a gas heater at 100,000 BTUs; (2) a gas range at 44,000 BTUs; and (3) a gas water heater at 40,000 BTUs.  Tr. 145-46, PGW Exhibit 10.

24. All of the gas appliances found at the service address were operational.  Tr. 146.

25. Nothing abnormal was reported in the investigation at the service address on January 5, 2016.  Tr. 146-49, PGW Exhibits 10, 11.

26. The meter at the service address tested as recording gas usage accurately.  Tr. 150, revised PGW Exhibit 12.

DISCUSSION

I. Applicable Legal Standard 

As the proponent of a rule or order or seeking affirmative relief from the Commission, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa.C.S. § 332(a).  To satisfy this burden, the Complainant must demonstrate that the Respondent was responsible for the problems alleged in the Complaint through a violation of the Code or a regulation or order of the Commission.  This must be shown by a preponderance of the evidence.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990); Feinstein v. Phila. Suburban Water Co., 50 Pa. PUC 300 (1976).  

A preponderance of the evidence is that which is more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950); Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 578 A.2d 600 (Pa.Cmwlth. 1990) alloc. den., 529 Pa. 654, 602 A.2d 863 (1992).  

In addition, the Commission’s decision must be supported by “substantial evidence,” which consists of evidence that a reasonable mind might accept as adequate to support a conclusion.  A mere "trace of evidence or a suspicion of the existence of a fact" is insufficient.  Norfolk and Western Railway Co. v. Pa. Pub. Util. Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980).

If the Complainant presents evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the Complainant shifts to the Respondent.  If the evidence presented by the Respondent is of co-equal weight, the Complainant has not satisfied his burden of proof.  The Complainant would be required to provide additional evidence to rebut the evidence of the Respondent.  Burleson v. Pa. Pub. Util. Comm’n, 443 A.2d 1373 (Pa.Cmwlth. 1982), aff'd, 501 Pa. 433, 461 A.2d 1234 (1983).  

		While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. Pub. Util. Comm’n, 768 A.2d 1217 (Pa.Cmwlth. 2001).

II. Incorrect Charges

A. Taxes

The Complainant claimed there are incorrect charges on her bill.  PGW admitted that the Complainant was charged city and state taxes from 2006 to November 2015.  Tr. 77- 78, 85-87.  The Complainant’s allegation that Respondent held her responsible to pay the taxes that were erroneously assessed was proved by the record.  Complainant has sustained her burden of proof regarding the taxes as being incorrect charges on her bill.

The Respondent’s witness testified that any customer that has more than one meter in his or her name at a service address is taxed for the use of the additional meter.  Tr. 77, 85.  The Respondent’s witness stated that when the Company is made aware of a change in circumstance that no longer requires the need for more than one meter at a service address under one person’s name, it contacts the DRU which in turn directs that customer on the steps to take to obtain any refund from the taxes charged.  Tr. 78.  The customer must petition the state to obtain a refund from the state.  Id.  
I find the explanation given by the Respondent for the erroneously assessed city and state taxes plausible but problematic.  

The Complainant testified that she was told that she had to have just one meter at the service address in order to be eligible for CRP.  Tr. 69.  Complainant became eligible for CRP July 1, 2015.  FOF 5.  Thus, as of July 1, 2015, Respondent should have been aware that there was just one meter at the service address.  The requirement to assess the tax at the service address no longer existed when Complainant enrolled in CRP and the Respondent knew it because it accepted the Complainant as enrolled in its CRP.  In fact, the record evidence shows Respondent knew the service address was a single family dwelling when the meter was removed on April 23, 2008, as resolution to a formal complaint at Docket No. F-2008-2020135.[footnoteRef:2]  See PGW Exhibit 11 at 9 of 12. [2:  	The undersigned was the presiding officer of the formal complaint at Docket No. F-2008-2020135 that the Complainant filed against the Respondent.  That formal complaint ended in a settlement.] 


It is problematic that the Respondent did not act upon the knowledge until the existence of one meter at the service address was made clear at the evidentiary hearing on December 14, 2015.  If the Complainant had no evidentiary hearing, would the Respondent have continued to assess the city and state taxes?  The Respondent’s conduct should not be careless or negligent with the customer information and resulting charges.  This failure to act is addressed below in determination of whether the Respondent should be fined for incorrect charges on the Complainant’s bill. 

The Complainant disputed the amount calculated by the Respondent for the city and state taxes assessed on the Complainant’s bill in error.  Tr. 106-07, see also PGW Exhibit 8.  The Complainant disputes that the amount calculated by the Respondent is accurate.  It is determined by the undersigned that the accuracy of the amount to be refunded is a matter to be determined by the Complainant with the agency that she petitions to obtain the refund.  

The Commission has jurisdiction over public utilities, which in this proceeding is the Respondent.  Duquesne Light Co. v. Borough of Monroeville, 298 A.2d 252 (Pa.Super. 1972)(PUC has exclusive regulatory jurisdiction over the implementation of utility facilities and services).  The city and state are responsible for the assessed taxes at issue here.  The public utility is not responsible for the assessed tax rate.  Rather, the public utility is responsible for determining the circumstances when the taxed rate is assessed.  When the Complainant petitions the appropriate body for the refund, she can request a full accounting of the refund for accuracy.  Any action to direct the Respondent over the accuracy of the tax refund by this forum may amount to subject matter preclusion when the petition for refund by the Complainant is addressed.  This agency was not given subject matter jurisdiction over taxes; and thus, any determination on the accuracy of the tax refund calculation by this agency is inappropriate.   Hill v. PECO Energy Co., Docket No. C-2012-2315524 (Order entered November 2, 2012).   

B. Meter Testing Fee

The Complainant stated that she received a letter stating she would be charged a meter testing fee.  Tr. 109.  By Orders dated July 24, 2015, and December 21, 2015, the undersigned directed the Respondent to conduct a high bill investigation.  Included in a high bill investigation is the testing of the meter for accuracy.  The Respondent agreed that the meter testing fee should be waived.  STIP 2.  

The Complainant has proved by the record that the meter testing fee should not be her responsibility to pay.  Complainant has sustained her burden of proof regarding the meter testing fee as being incorrect charges on her bill.

It is disconcerting that the Complainant received any document that communicated she was responsible for the meter testing.  The Respondent should ensure that procedures are in place so that similar communications do not occur for any similarly situated customer.

III. Request for a Payment Arrangement

The record testimony confirms that the Complainant is currently enrolled in CRP with a payment arrangement.  FOF 3.  The payment arrangement terms are 9% of Complainant’s gross monthly income of $755.00 or (0.09 x $755.00 = $67.95) $67.95 plus $5.00 towards arrears for a total monthly payment of ($67.95 + $5.00 = $72.95) $72.95.  PGW Exhibit 1.  Complainant’s household size is one occupant, which is the Complainant.  FOF 7.  Complainant’s income is between 50% and 75% of the Federal poverty level for 2015.[footnoteRef:3]  It was stipulated that the Complainant has paid monthly $78.39.  STIP 1. [3:  	According to the Federal poverty guidelines for a family size of 1, 50% of the gross monthly income is $613.00 and 75% of the gross monthly income is $920.00.  Federal Register, Vol. 80, No. 15, January 22, 2015, at 3236-37.  See also http://aspe.hhs.gov/poverty.
] 


The record evidence shows no error with the calculations for the CRP arrangement.  I do not find that there is a need to modify the existing CRP payment arrangement.  The record shows that the Complainant is entitled to a payment arrangement.  The payment arrangement is that which the Complainant is enrolled currently in CRP with the terms of $67.95 monthly payment + $5.00 monthly towards arrears for a total monthly payment of $72.95.  The request by the Complainant for a new payment arrangement is denied in that the current CRP payment arrangement, which the Complainant enrolled in July 1, 2015, is found to be appropriate and will remain.  

IV. High Bill and Theft of Gas

The Complainant alleged that her neighbors were stealing her gas service through WiFi, and consequently, her gas bill is high.  

In Waldron v. Philadelphia Electric Co., 54 Pa. PUC 98 (1980)(“Waldron”), the Commission explained the process of meeting the burden of proof regarding a high bill complaint.  Pursuant to Waldron, the complainant has the burden to put forth evidence establishing a prima facie case.  The Commission concluded in Waldron that the complainant may establish a prima facie case to satisfy the burden of proof, by showing that: 

(1) the number of occupants of the household has not changed;
(2) the potential for energy utilization is low; and 
(3) the prior billing history shows no previous abnormalities.


Once a prima facie case has been established, the burden of going forward, but not the ultimate burden of proof, shifts to the utility to rebut the prima facie case with evidence which is at least co-equal.  Id.  If the utility rebuts a complainant’s evidence, the burden of going forward shifts back to the complainant, who must rebut the utility’s evidence by a preponderance of the evidence.  Poorbaugh v. West Penn Power Co., 1994 Pa. PUC LEXIS 95.  Although the burden of going forward with the evidence may shift from one party to another, the “burden of proof” (burden of persuasion) never shifts.  It always remains on the complainant.  Replogle v. Pennsylvania Electric Co., 54 Pa. PUC 528 (1980), and Waldron.

		The Commonwealth Court in Milkie, provided the controlling principle in alleged overbilling cases.  Milkie established that even when the utility can present evidence that it has tested the customer’s meter and found it to be accurate, the customer may, nonetheless, prove his or her case by circumstantial evidence which would support a finding that the metered usage exceeded the actual usage.  Milkie v. Pa. Pub. Util. Comm’n., 768 A.2d 1217, 1219-20 (Pa. Cmwlth. 2001); Waldron v. Philadelphia. Electric Co., 54 Pa. PUC 98 (1980); Bennett v. Peoples Natural Gas Co., Docket No. C-2009-2122979 (Order entered October 13, 2010); Thomas v. PECO Energy Company, Docket No. C-2010-2187197 (Final Order entered November 15, 2011).

More specifically, the Commonwealth Court interpreted the “Waldron Rule” as follows:

                       While the rule is often explained by stating that the ratepayer must establish certain specific elements in order to make out a prima facie case of overbilling by a utility company, we believe this view is too restrictive.  Rather, the controlling principle is that even where the utility can present evidence that it has tested the customer’s meter and found it to be accurate, the customer may, nonetheless, prove his case by circumstantial evidence which would support a finding that the metered usage exceeded the actual usage.  Thus, as our Supreme Court has explained, the rule operates as a device by which the complainant is protected from dismissal because of his inability to marshal direct proof that his meter had malfunctioned.  Burleson v. Pa. Pub. Util. Comm’n, 501 Pa. 433, 435-36, 461 A.2d 1234, 1235 (1983).  Any circumstantial evidence which meets this standard will establish a prima facie case.
                        Once it is determined that the complainant has made out his prima facie case, the burden of going forward shifts to the utility, but the ultimate burden of persuasion remains with the complainant.  The Commission must measure the weight and credibility of all the evidence, and simply because the ratepayer has presented a prima facie case does not obligate the Commission to credit this evidence or to give it any special weight.  If the utility presents evidence found to be of co-equal (or greater) weight with that of the complainant, the complainant will not have met his burden of proof.  At this stage, the Waldron doctrine provides “that the mere proof by the utility that its power measuring devices were accurate is no longer the sole determinant as to whether there is a basis to a complaint of overbilling.”  Id. at 436, 461 A.2d at 1236 (emphasis added).  Finally, where the Commission has dismissed the complaint because the customer failed to sustain his burden of persuasion (generally a fact question), rather than because the customer failed to present a prima facie case as a matter of law, the Waldron rule is irrelevant on appeal.  Id. at 436, 461 A.2d at 1236 (footnotes omitted).


Id.

In the instant Complaint, the Complainant is the sole occupant of the service address.  FOF 7.  The record does not show that the occupancy has changed.  PGW Exhibit 11.   

The Complainant has three appliances that use gas service, a house heater at 100,000 BTUs, a range at 44,000 BTUs and a water heater at 40,000 BTUs.  PGW Exhibit 10.


The Complainant’s gas usage in CCF (100 cubic feet) is as follows:
	Month
	2011
	2012
	2013
	2014
	2015
	2016

	Jan.
	
	255
	273
	284
	247
	231

	Feb.
	
	231
	242
	266
	306
	

	Mar.
	
	92
	175
	224
	194
	

	Apr.
	
	76
	80
	102
	85
	

	May
	
	28
	34
	34
	21
	

	Jun.
	
	15
	17
	13
	12
	

	Jul.
	
	12
	9
	11
	12
	

	Aug.
	
	11
	10
	11
	11
	

	Sep.
	13
	18
	12
	11
	11
	

	Oct.
	44
	63
	30
	40
	30
	

	Nov.
	146
	185
	127
	149
	93
	

	Dec.
	197
	197
	211
	174
	112
	



PGW Exhibits 2, 9.  

PGW personnel conducted a field investigation of the gas service at the service address on January 5, 2016.  Tr. 145.  All of the three appliances were operational at the service address and there were no abnormal connections found.  Tr. 146, PGW Exhibit 10.  The meter tested within accepted tolerances for accuracy.  Tr. 149-50, revised PGW Exhibit 12.

I find the usage data consistent with a gas heating customer with a substantial increase of usage during the heating season (November through March).  The usage is consistent with no abnormalities.  I do not find that the usage is unreasonable for the capacity of the three appliances at the service address.  

Based on the record evidence the Complainant has failed to prove that her neighbor or anyone else is stealing gas from her service address.   The Complaint regarding a high gas bill must be denied.

V. Whether Respondent Is To Be Fined

“Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service…as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.”  66 Pa.C.S. § 1501.  “Service… includes any and all acts done, rendered, or performed, and any and all things furnished or supplied…by public utilities.”  66 Pa.C.S. § 102.  Statutory definition of “service” regarding grant of authority of the Commission to regulate service of every public utility is broadly construed.  Country Place Waste Treatment Co., Inc. v. Pa. Pub. Util. Comm’n, 654 A.2d 72 (Pa.Cmwlth. 1995).  

The billing of charges for gas service is part of the service that the Respondent provided to the Complainant.  The error in assessing taxes to the service account of the Complainant was admitted by the Respondent.  Tr. 85-87.  This error in assessing taxes to the Complainant’s service account resulted in incorrect charges on the Complainant’s bill.  From April 2008 through November 2015 these incorrect charges were billed by the Respondent.  The length of time that the incorrect charges were billed is found to be unreasonable.  A determination of whether the Respondent should be fined for its failure to provide reasonable service is necessary.[footnoteRef:4] [4:  	It is noted that the Respondent informed the Complainant that she was responsible for the meter testing fee, but waived the charges so that the Complainant was never charged.  The undersigned does not find that the meter testing fee communication is actionable as a violation of the Public Utility Code, and therefore, no corresponding analysis for a civil penalty is offered.] 


The Public Utility Code Section 3301(a) states, in relevant part,

If any public utility … shall violate any of the provisions of this part, or shall do any matter or thing herein prohibited; or shall fail, omit, neglect or refuse to obey, observe, and comply with any regulation or final direction, requirement, determination or order made by the Commission, … such public utility, person or corporation for such violation, omission, failure, neglect, or refusal, shall forfeit and pay to the Commonwealth a sum not exceeding $1,000, to be recovered by an action of assumpsit instituted in the name of the Commonwealth.  In construing and enforcing the provisions of this section, the violation, omission, failure, neglect, or refusal of any officer, agent, or employee acting for, or employed by, any such public utility, person, or corporation shall, in every case be deemed to be the violation, omission, failure, neglect, or refusal of such public utility, person or corporation.

66 Pa.C.S. § 3301(a).  In the case of “negligent” violations the presumption is that the penalty will range from $0 to $500 per day.”  Ronald A. Meder v. Peoples Natural Gas Co., Docket No. F-01620640 (Order entered August 21, 2006), 2006 WL 2472127 (Pa. P.U.C.) and Joseph A. Rosi v. Bell Atlantic-Pennsylvania, Inc., Docket No. C-00992409 (Order entered March 16, 2000), 2000 WL 1407936 (Pa. P.U.C.). On November 29, 2007, the Commission adopted, Final Policy Statement for Litigated and Settled Proceedings Involving Violations of the Public Utility Code and Commission Regulations; Docket No. M-00051875, 37 Pa.B. 6755 (Order published December 22, 2007)(52 Pa.Code Chapter 69).  I find this policy statement controlling on the issue of the amount of the civil penalty involving the violation in this proceeding.

52 Pa.Code § 69.1201(a) states, 

The Commission will consider specific factors in evaluating litigated … cases involving violations of 66 Pa.C.S. (relating to the Public Utility Code) and this title.  These factors and standards will be utilized by the Commission in determining if a fine for violating a Commission order, regulation or statute is appropriate.  

52 Pa.Code § 69.1201(c) goes further to list the factors and standards to be considered; they are:

(1)	Whether the conduct at issue was of a serious nature… such as willful fraud or misrepresentation, the conduct may warrant a higher penalty.  When the conduct is less egregious, such as administrative filing, or technical errors, it may warrant a lower penalty.

(2)	Whether the resulting consequences of the conduct at issue were of a serious nature…such as personal injury or property damage, the consequences may warrant a higher penalty.

(3)	Whether the conduct at issue was deemed intentional or negligent.  This factor may only be considered in evaluating litigated cases.  When conduct has been deemed intentional, the conduct may result in a higher penalty.

(4)	Whether the regulated entity made efforts to modify internal practices and procedures to address the conduct at issue and prevent similar conduct in the future.  These modifications may include activities such as training and improving company techniques and supervision.  The amount of time it took the utility to correct the conduct once it was discovered and the involvement of top-level management in correcting the conduct may be considered.

(5)	The number of customers affected and the duration of the violation.

(6)	The compliance history of the regulated entity which committed the violation.  An isolated incident from an otherwise compliant utility may result in a lower penalty, whereas frequent, recurrent violations by a utility may result in a higher penalty.

(7)	Whether the regulated entity cooperated with the Commission’s investigation.  Facts establishing bad faith, active concealment of violations or attempts to interfere with Commission investigations may result in a higher penalty.

(8)	The amount of the civil penalty of fine necessary to deter future violations.  The size of the utility may be considered to determine an appropriate penalty amount.

(9)	Past Commission decision in similar situations.

(10)	Other relevant factors.

52 Pa.Code § 69.1201(c).


A. Analysis of Factors

The following is an analysis of the record evidence with the factors to consider for a civil penalty:

(1)	The Nature of Conduct

The record evidence does not reveal that the conduct by the Respondent was willful or fraudulent misrepresentation.  Rather, the evidence shows that the conduct was a result of a technical error in failure to modify a code on the Complainant’s service account.  The modification to the code would result in the Respondent’s system no longer billing as if the Complainant had two meters at the service address.  Tr. 79, 89, 52 Pa.Code § 69.1201(c)(1).  


(2)	The Consequence of Conduct 

	The conduct by the Respondent at issue did not result in personal injury to the Complainant or damage to the Complainant’s service address.   52 Pa.Code § 69.1201(c)(2).

(3)	Whether Conduct was Intentional or Negligent

	The record shows that the conduct by the Respondent was negligent and not intentional.  Tr. 77-78, 85-87, 52 Pa.Code § 69.1201(c)(3).

(4)	Whether Conduct was Subsequently Modified 

	The record shows that the error by the Respondent was immediately corrected by the Respondent once it was discovered.  Tr. 78-79, 52 Pa.Code § 69.1201(c)(4).

(5)	Quantity of Customers Affected and Frequency of Error

There is no record evidence of the quantity of customers affected by this failure to act by the Respondent.  There is no record evidence of similarly situated customers that may have the same issue.  There is no record evidence of how frequently this error occurs.  52 Pa.Code § 69.1201(c)(5).
  
(6) Compliance History of Utility

There is no record of the compliance history of the Respondent.  52 Pa.Code § 69.1201(c)(6).

(7) Cooperation by Utility

The record evidence shows that the Respondent took steps to assist the Complainant in the procedure to obtain a refund for the taxes that were wrongfully assessed to the Complainant’s service account.  Tr. 78-79, 86-87, 52 Pa.Code 69.1201(c)(7).
(8) Appropriate Amount to Deter Recurrence 

Each month the Respondent could have reset the code to the service account to rectify the error at issue.  $10.00 per month that the error existed seems to be an appropriate amount to encourage the Respondent to be diligent in the future concerning the modification of a service account that changes from multiple meters to one meter.  52 Pa.Code § 69.1201(c)(8).

(9) Past Commission Decisions 

The undersigned has not found any Commission decisions presenting similar situations as found in this proceeding.  52 Pa.Code § 69.1201(c)(9).

(10) Other Relevant Factors 

Particularly disconcerting is that the Respondent should have known as a result of the resolution of a formal complaint by the Complainant in April 2008 that the Complainant’s service address was changed from a multiple meter dwelling to a single family dwelling with one operational meter.  The length of time that the Respondent allowed this error to exist is a relevant factor.  This flaw reveals that the Respondent does not have a system or operational procedure in place as a check and balance when a customer changes from multiple meters to a single meter service address.  Such system or operational procedure needs to be addressed by the Respondent and is an additional factor. 52 Pa.Code § 69.1201(c)(10).
 
B. Disposition

Although, I agree that Respondent is culpable of incorrect charges on the Complainant’s bill, the conduct by the Respondent was not intentional and did not result in damage or physical injury to the Complainant.  Additionally, the Respondent put paperwork in motion to assist the Complainant in obtaining a refund for the taxes that were assessed erroneously.

I do not find that the Respondent’s actions here rise to the level of a heavy penalty.  I do believe a civil penalty is warranted because the Respondent had notice of the change to warrant it to cease from assessing the taxes and failed to implement the necessary procedure to make that occur.  The length of time the error existed after the Respondent had notice that the modification should have occurred is troubling.   Lastly, the Respondent does not appear to have any checks and balances in place procedurally to deter this flaw.  It seems that it is only because the Complainant highlighted the issue in this Complaint that the error was corrected.  The Respondent needs to have a procedure in place such that its system is capable of highlighting the change that occurred here without significant passage of time of it going undetected.  I find it reasonable to direct a civil penalty of $10.00 each month from the time the Respondent should have known to cease assessing the taxes or April 2008 to November 2015, or a period of 92 months, which is the last month the taxes were assessed.  It is the understanding of the undersigned that the taxes were not assessed in the Complainant’s December 2015 bill.  Tr. 89.  The civil penalty amounts to ($10.00/month x 92 months = $920.00) $920.00.
  
CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa.C.S. § 701.

1. “Burden of proof” means a duty to establish one’s case by a preponderance of the evidence, which requires that the evidence be more convincing by even the smallest degree, than the evidence presented by the other side.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).

1. The Complainant had the burden of proof and sustained her burden regarding incorrect charges on her bill; however, failed to sustain her burden regarding a new payment arrangement and a high bill or theft of her gas service by neighbors.  66 Pa.C.S. § 332(a).

1. The request to verify the assessed city and state taxes on the billed gas service must be denied when the Commission lacks the authority to grant the requested relief.  Hill v. PECO Energy Co., Docket No. C-2012-2315524 (Order entered November 2, 2012).
1.  The Waldron Rule allows a complainant to establish a prima facie case in a "high bill" complaint by showing that the disputed bill is abnormally high when compared to prior usage patterns and his or her pattern of usage has not changed or by providing other relevant evidence showing that the disputed bill is unreasonably high. The controlling principle is that even where the utility can present evidence that it has tested the customer's meter and found it to be accurate; the customer may nonetheless prove his case by circumstantial evidence, which would support a finding that the metered usage exceeded the actual usage. In evaluating a "high bill" complaint, the Commission may consider such evidence as "the billing history of the account, any change in usage patterns (such as a change in the number of occupants residing in the household or potential energy utilization), and any other relevant facts or circumstances that come to light during the proceeding." Milkie v. Pa. Pub. Util. Comm’n., 768 A.2d 1217, 1220 (Pa. Cmwlth. 2010); Waldron v. Philadelphia. Electric Co., 54 Pa. PUC 98 (1980); Charisse Bennett v. Peoples Natural Gas Co., Docket No. C-2009-2122979 (Order entered October 13, 2010), Nehemiah Thomas v. PECO Energy Company, Docket No. C-2010-2187197 (Final Order entered November 15, 2011). 

1. If the utility rebuts a complainant’s evidence, the burden of going forward shifts back to the complainant, who must rebut the utility’s evidence by a preponderance of the evidence.  Poorbaugh v. West Penn Power Co., 1994 Pa. PUC LEXIS 95.   

1. The assessing of city and state taxes to the Complainant’s bill improperly by the Respondent from April 2008 through November 2015 was inadequate and unreasonable service. 66 Pa.C.S. § 1501(a).

1. The facts and circumstances presented in this proceeding require Philadelphia Gas Works to be assessed a civil penalty in the amount of  $920.00 ($10.00/month multiplied by 92 months) for the duration of the violation to Section 1501(a) of the Public Utility Code.  66 Pa.C.S. § 3301(a) and 52 Pa.Code § 69.1201(c).

1. The formal Complaint should be sustained, in part and denied, in part, pursuant to the preceding discussion.


ORDER


THEREFORE,

IT IS ORDERED:

1. That the formal Complaint filed by Lachele Logan against Philadelphia Gas Works at Docket No. C-2015-2484453 is sustained in part regarding incorrect charges on the bill.

1. That the formal Complaint filed by Lachele Logan against Philadelphia Gas Works at Docket No. C-2015-2484453 is denied in part regarding theft of service by neighbors, request for a new payment arrangement, and inaccurate billed usage.

1. That Respondent, Philadelphia Gas Works, within 30 days after entry of this Commission Order, pursuant to Sections 3301 and 3315, is directed to pay $920.00 as a civil penalty payable by check, money order or certified funds to:

Secretary
Pennsylvania Public Utility Commission
P.O. Box 3265
Harrisburg, PA 17105-3265

1. That Respondent, Philadelphia Gas Works shall cease and desist from further violations of the Public Utility Code, 66 Pa.C.S. § 101 et seq. and the regulations of the Pennsylvania Public Utility Commission, 52 Pa.Code § 1.1 et seq.

1. That a copy of this Order shall be served upon the Financial and Assessment Chief, Office of Administration.


1. That the Secretary’s Bureau shall mark the matter at Docket No. C-2015-2484453 closed.


Date: April 28, 2016 			/s/					
		Angela T. Jones 
		Administrative Law Judge
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