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OPINION AND ORDER
Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of Mr. and Mrs. David Montanez, Sr. (Complainants) filed on December 7, 2015, regarding the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Darlene D. Heep, which was issued November 25, 2015.  Replies to the Exceptions of the Complainants were filed by PECO Energy Company (PECO or Respondent) on December 16, 2015.
  For the reasons set forth herein, we shall deny the Complainants’ Exceptions, but modify the Initial Decision.
Background and History of the Proceedings
This matter is a Formal Complaint and a timely appeal of the Commission’s Bureau of Consumer Services (BCS) decision at Case Number 3216008.  
The Complainants filed their Complaint against PECO 
on July 21, 2015.  On the Commission’s official complaint form, the Complainants indicated that they receive electric and gas utility service from PECO.  On Paragraph #4 of the form, the Complainants checked the applicable statements setting forth the reasons for the Complaint, that “The utility is threatening to shut off my service or has already shut off my service;”  “I would like a payment agreement;” and “Incorrect charges are on my bill, ....”  See I.D. at 1. 
Under the category, “Requested Relief,” the Complainants requested a payment arrangement.  In hand-written inscription on the form, the Complainants requested a payment arrangement and stated a preference for the payment of $100 for a regular bill.  The Complainants further indicated in hand-written notation, that Mrs.  Montanez was on disability, on a nebulizer machine for breathing,
 that her husband was mentally ill, and also physically handicapped.  The Complainants represented that income information had been sent to the Customer Assistance Program (CAP) of PECO. 
       


On August 4, 2015, PECO filed an Answer and New Matter, endorsed with a Notice to Plead.  In its Answer, PECO denied the material averments of the Complaint and responded that the Complainants were enrolled in its CAP.  PECO explained that the Complainants last recertified in the CAP in December, 2014, and were scheduled to recertify in the CAP, December 4, 2015.  See PECO Answer at ¶ 4, at 3.  PECO stated that the Complainants were currently enrolled in CAP and that all the arrearages at issue in the Complaint were CAP arrearages.  Id.  

In its New Matter, PECO stated that the entire outstanding balance for the Complainants’ account was comprised of CAP arrears.  PECO advised that the Complainants’ balance was $6,491.70.  See New Matter at ¶¶ 5, 9.  The Complainants did not file a response to the New Matter.  I.D. at 1-2.


A hearing was set for October 13, 2015 at 9:30 a.m.  Notice of the hearing was sent to the Complainants by first-class mail on August 17, 2015.  A Prehearing Order, also containing the scheduled hearing date and time, was mailed to the Complainants on August 24, 2015.  I.D. at 2.
Prior to the scheduled initial hearing, on August 26, 2015, PECO filed a Motion for Judgment on the Pleadings (Motion).  PECO relied upon the provisions of Section 1405(c) of the Public Utility Code (Code), 66 Pa. C.S. § 1405(c), to argue that, due to the fact that the arrearages in dispute were CAP arrearages, a payment arrangement was prohibited.  In pertinent part, Section 1405(c) provides as follows:

(c)  Customer assistance programs.--  Customer assistance program rates shall be timely paid and shall not be the subject of payment arrangements negotiated or approved by the commission. 

Upon consideration of the position of PECO in its Motion, the presiding ALJ granted said Motion in part.  I.D. at 2.  Because the Complainants’ entire outstanding balance was comprised of CAP arrears, the presiding ALJ issued an Order, dated September 17, 2015, that dismissed that portion of the Complaint seeking a payment arrangement for CAP arrearages.  However, the Order directed that the remaining claims pertaining to service shut off and incorrect charges were to be addressed at the October 13, 2015 hearing.  Id. 
An initial hearing was convened, as scheduled, on October 13, 2015.  The Complainants did not appear at the hearing.  We note that the hearing was an “in-person” hearing and not scheduled for a telephonic hearing.  Based on the failure of the Complainants to appear at the hearing, counsel for PECO moved that the Complaint be dismissed for failure to prosecute pursuant to 52 Pa. Code § 5.245, and in accordance with Commission policy.  I.D. at 2.  A review of the hearing Transcript (Tr.) indicates that the hearing was adjourned at 9:38 a.m. and reconvened at 11:18 a.m.  Upon reconvening the hearing and noting the failure of the Complainants to appear, the ALJ granted the PECO motion to dismiss the case.      

The record was closed on November 5, 2015, upon receipt of the transcript.  On November 25, 2015, the Initial Decision of ALJ Heep, was issued.  On consideration of Commission and caselaw precedent which permit the dismissal of a complaint based on the failure of a complainant to appear and prosecute said complaint after notice and opportunity to appear and participate has been established, ALJ Heep, as noted, granted the motion of PECO.  The Complaint was, therefore, dismissed.  See I.D. at 3-5.  The Exceptions and Replies were filed thereafter.

Discussion
ALJ Heep reached eleven Findings of Fact and drew three Conclusions of Law.  We shall adopt said Findings of Fact and Conclusions of Law unless expressly rejected or modified from necessary implication from our disposition of the Exceptions.

Additionally, as a threshold consideration, we advise the Parties that any issue or Exception that we do not specifically address should be deemed to have been duly considered and rejected without further discussion.  It is well settled that the Commission is not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, Univ. of Pa. v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth.  1984).

Legal Standards
Mr. and Mrs. Montanez have filed a Complaint with the Commission. The Complainants, therefore, are the proponents of a rule or order from this Commission.  As the proponents of a rule or order from the Commission, the Complainants have the burden of proof pursuant to Section 332(a) of the Code, 66 Pa. C.S. § 332(a).  
In order to establish a sufficient case and satisfy their burden of proof, the Complainants must show that PECO is responsible or accountable for the problem described in the Complaint.  See Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  When the term “preponderance of the evidence” is used, it is meant that the evidence presented by Mr. and Mrs. Montanez must be more convincing, by even the smallest amount, than that presented by PECO.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  

Also, the Commission’s decision must be supported by substantial evidence in the record.  Mill v. Pa. PUC, 447 A.2d 1100 (Pa. Cmwlth. 1982).  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

In addition to the foregoing considerations, this case also presents the failure of the Complainants to appear and participate at a duly scheduled hearing for the purposes of prosecuting their Complaint.  As addressed by the presiding ALJ at pages 3-4 of the Initial Decision, administrative agencies, such as the Commission, are required to provide due process to the parties appearing before them.  See I.D. at 3, citing Schneider v. PUC, 479 A.2d 10 (Pa. Cmwlth. 1984).  The due process requirement is satisfied, however, when the administrative agency provides the parties notice and the opportunity to be heard.  Id.
ALJ’s Initial Decision 
Based on the failure of the Complainants to appear at a properly noticed and scheduled hearing, ALJ Heep determined that the oral motion to dismiss of PECO should be granted and that the Complaint be dismissed, with prejudice.  See Tr. at 4.  The pertinent discussion and reasoning from the Initial Decision is reprinted below:



The Commission sent notice of the hearing to the Complainants by regular first-class mail to the address stated on the Complaint.  This mail was never returned to the sender, the scheduling staff for the Office of Administrative Law Judge in Harrisburg.  



In addition, a Prehearing Order dated August 24, 2015, was issued and mailed, which, inter alia, reminded the parties of the hearing date and time.  This Prehearing Order also advised the Complainants that the matter would be dismissed if they did not appear.  Particularly, the Prehearing Order stated:

If the customer is not present and prepared to go forward with the case when it is called, 
the case will be dismissed by the Administrative Law Judge.
Prehearing Order at Pg. 1 (emphasis in original), and

THE CASE WILL BE DISMISSED IF THE CUSTOMER FAILS TO PARTICIPATE IN THE HEARING AND PRESENT EVIDENCE IN SUPPORT OF THE COMPLAINT.

Prehearing Order at Pg. 4 (emphasis in original).  



There is a presumption that the mailed Notice and Prehearing Order, sent in the ordinary course of business, were received by the Complainants.  Berkowitz v. Mayflower Securities, Inc., 317 A.2d 584 (Pa. 1974); Meierdierck v. Miller, 147 A.2d 406 (Pa. 1959); Samaras v. Hartwick, 698 A.2d 71 (Pa. Super. 1997); Judge v. Celina Mutual Insurance Co., 444 A.2d 658 (Pa. Super. 1982).



Additionally, the Complainants were again reminded of the hearing date by the ruling and Order on the Motion for Judgment on the Pleadings dated September 17, 2015.  This ruling and Order was also mailed to Complainants and was not returned as undeliverable. 



The Complainants did not appear for the scheduled hearing.  Complainants did not request a continuance and also have not contacted the Commission or the Office of Administrative Law Judge since the hearing date. 



Under these circumstances, the Complainants have had ample opportunity to appear and be heard in this proceeding, but did not do so.  Therefore, the due process rights of the Complainants have been fully protected.  Sentner v. Bell Telephone Co. of Pa., Docket No. F-00161106 (Order entered October 25, 1993); 52 Pa.Code § 5.245(a).

I.D. at 3-4.    
Based on the foregoing, the presiding ALJ concluded: 
By failing to appear and proffer any evidence to support their Complaint, the Complainants have failed to meet their burden of proving that they are entitled to the relief that they seek from the Commission.  Jefferson v. UGI Utilities, Inc., Docket No. Z-00269892 (Order entered December 26, 1995); 52 Pa.Code § 5.245.
See Conclusion of Law #3.
Exceptions

The Complainants’ Exceptions are not in the form as is required by Commission Regulations.  See 52 Pa. Code § 5.533(b).  Notwithstanding, we shall waive the lack of conformity to the Commission’s Regulations based on the pro se appearance of the Complainants and consider the arguments that are raised pursuant to Section 1.2(a) of our Regulations, 52 Pa. Code § 1.2(a), in order to secure a just, speedy and inexpensive determination.  

The first Exception raised by the Complainants is in the nature of a request for a rehearing and/or reconsideration of the dismissal of their Complaint due to their failure to appear.  The Complainants explain that a 9:00 a.m. hearing time was not good for them to attend because of a mentally ill and handicapped husband, and a two-year old son to care for.  This is in addition to certain, unspecified, “health” issues of Mrs. Montanez.  Exc. at 1.
The second Exception is a request for a “reasonable” payment arrangement.  In reviewing this material, it appears that the Complainants are not knowledgeable concerning the purpose of the CAP and whether they are enrolled in PECO’s CAP.  The Complainants represent that CAP is not saving them anything.  Id.
The third Exception we interpret as an objection to PECO’s threatened termination of the Complainants’ utility service based on the presence of a medical condition and the winter months.  See, generally, 52 Pa. Code §§ 56.111-56.118.  The Complainants state that David Montanez is on a nebulizer four times a day for breathing.  This Exception also disputes that they owe, approximately, $6,000, and suggests an issue with their recorded consumption.  The Complainants state, “ . . . there is something wrong with this house.”  Id. at 2.
In a fourth Exception, the Complainants complain of an inability to clear up their account due to a problem with PECO’s billing information, which they allege is a summary and not an actual bill.  The Complainants also mention a shut off notice which they complain was, allegedly, sent on a Saturday.
  Id. at 3.
In summary, the Complainants hand-written Exceptions state the following:

(1) Get me a new payment arrangement $75.00 or lower;
(2) A new account with PECO grant my medical certificate which I need 4xs a day; and
(3) Send a regular bill no Billing Summary.

Id. at 4.

PECO’s Replies to Exceptions 
In its Replies to the Exceptions, PECO devotes the majority of its response to the consequences of the Complainants’ failure to appear at the October 13, 2015 hearing despite having been given notice.  See R.Exc. at 2-3.  PECO takes the position that the Complainants’ due process rights have been adequately preserved and that it would suffer prejudice if the matter were reopened.  The prejudice cited is based on “having to spend an inordinate amount of its resources to prepare for hearings in which the Complainants do not appear.”  R.Exc. at 3.  The public would also be prejudiced by reopening the matter, argues PECO, by “ . . . the Complainants’ wasteful use of the PUC’s and utility company’s resources.”  R.Exc. at 3-4.  Here, the Respondent points out that this Complaint is the second formal complaint that the Complainants have filed disputing incorrect billing and requesting a payment agreement.  See R.Exc. at 4, citing Docket No. F-2014-2440651.  PECO maintains that each proceeding involves balances that are comprised entirely of CAP arrears.  Id. 
Disposition
As a threshold determination, this Commission must decide whether to grant the Complainants’ first Exception which is in the nature of a request seeking rehearing, and reopening the proceeding, so as to permit them an additional opportunity to present their case and to address their burden of proof in this matter.  A party who fails to be represented at a scheduled hearing after being duly notified is deemed to have waived the opportunity to participate in the hearing and shall not be permitted thereafter to reopen the disposition of any matter accomplished at the hearing unless it is determined that the failure was unavoidable and that the interest of the other parties and the public would not be prejudiced by permitting such reopening.  See 66 Pa. C.S. § 332(f), 52 Pa. Code § 5.245.
In the present case, no one appeared on behalf of the Complainants at the October 13, 2015 hearing.  Also, we do not have any indication on the record that the Complainants attempted to request a postponement or continuance of the hearing by any means, including telephone call to the Office of Administrative Law Judge.  Based on the foregoing, we conclude that the Complainants’ due process rights have been fully protected.  See Sentner v. Bell Telephone Co. of Pa., Docket No. F-00161106 (Order entered October 25, 1993) (Sentner).
Notwithstanding that the Complainants’ due process rights were properly preserved regarding the October 13, 2015 hearing, we have a separate concern.  The Complainants’ request and proffer of the reason why they failed to attend the October 13, 2015 hearing may be construed as a petition for rehearing.  Under the facts and circumstances of this case, the petition would be governed, generally, by the considerations set forth in 52 Pa. Code § 5.571.  This rule provides, in pertinent part:

§ 5.571. Reopening prior to a final decision.

(a) At any time after the record is closed but before a final decision is issued, a party may file a petition to reopen the proceeding for the purpose of taking additional evidence. 


(b) A petition to reopen must set forth clearly the facts claimed to constitute grounds requiring reopening of the proceeding, including material changes of fact or of law alleged to have occurred since the conclusion of the hearing. 


(c) Within 10 days following the service of the petition, another party may file an answer thereto. 


(d) The record may be reopened upon notification to the parties in a proceeding for the reception of further evidence if there is reason to believe that conditions of fact or of law have so changed as to require, or that the public interest requires, the reopening of the proceeding. 


(1) The presiding officer may reopen the record if the presiding officer has not issued a decision or has not certified the record to the Commission. 

(2) The Commission may reopen the record after the presiding officer has issued a decision or certified the record to the Commission. 
52 Pa. Code § 5.571.

We have noted that the October 13, 2015 hearing held in this matter was an in-person hearing.  In their Exceptions, the Complainants have expressed a hardship in attending such a hearing, citing medical conditions of the wife and husband, and the care of an infant child.  The facts and circumstances cited by the Complainants for their failure to appear raise the question of whether they were given opportunity to attend and participate via a telephonic hearing.    
PECO, in its Replies to Exceptions, refers to another case involving the Complainants, at Docket No. F-2014-2440651, which is the Initial Decision of ALJ Angela T. Jones issued March 11, 2015 (Final Order entered May 18, 2015).
  In Docket No. F-2014-2440561, an in-person hearing was held before presiding ALJ Jones.  Mr. and Mrs. Montanez were recorded as present for this hearing, and the transcript, at page 4, indicates that the Complainants were accompanied by an infant.  During the course of the in-person hearing, the transcript notes that the Capitol Police had to be called to remove Mr. Montanez due to his inability to control himself in presenting testimony.  See Transcript at 14; March 11, 2015 Initial Decision at 3 n.2.

While the transcript of the proceeding before ALJ Jones supports the Complainants’ claims of hardship in attending an in-person hearing, due to an infant child and mentally ill spouse, we must determine whether Mr. and Mrs. Montanez, as pro se complainants, were aware that they could request a telephonic hearing.  
We note that this matter is an appeal of a BCS determination.  The Commission’s Secretarial Letter that is provided in all cases of such appeals includes the following language:

It can take three to six months until a hearing is scheduled after you file the formal complaint.  If you cannot travel to your hearing, you can request that the hearing be held by phone, this is called a telephonic hearing.

Based on the foregoing, and on consideration of the record in this matter, we shall deny the Complainants’ first Exception, in the nature of a request for rehearing and reopening of the record for the purpose of presenting evidence on any issues that are not foreclosed based on the prior determinations regarding CAP arrearages.  Nevertheless, based on the unique facts of this particular case, we will modify the Initial Decision to dismiss the Complaint without prejudice.  We have duly considered the arguments of PECO concerning the prejudice resulting from a reopening and, on balance, conclude that dismissing the Complaint, without prejudice, according to the directives in this Opinion and Order, will not prejudice PECO or the Complainants.  We emphasize that the decision in this proceeding is based on the unique facts and circumstances of this particular case.
On consideration of the Complainants’ second Exception, requesting a payment arrangement for past due CAP arrears, this Exception shall be denied.  The CAP program is defined in the law as follows:

"Customer assistance program." --A plan or program sponsored by a public utility for the purpose of providing universal service and energy conservation, as defined by section 2202 (relating to definitions) or 2803 (relating to definitions), in which customers make monthly payments based on household income and household size and under 

which customers must comply with certain responsibilities and restrictions in order to remain eligible for the program.
66 Pa. C.S. § 1403.                           

A customer’s eligibility to participate in PECO’s CAP is a privilege and, as noted, payment agreements regarding CAP arrearages are not permitted.  See Section1405(c) of the Code, supra.

The Complainants’ remaining Exceptions concerning medical certification concerns and billing format, are denied, without prejudice.    
Conclusion


Based on our review of the Initial Decision, Exceptions, and Replies to Exceptions, we shall deny the Exceptions of Mr. and Mrs. David Montanez, Sr.,  but modify the Initial Decision, consistent with the discussion in this Opinion and Order; THEREFORE,

IT IS ORDERED:
1. That the Exceptions of Mr. and Mrs. David Montanez, Sr. filed on 

December 7, 2015, to the Initial Decision of Administrative Law Judge Darlene D. Heep issued November 25, 2015, are denied, consistent with this Opinion and Order.
2.   That the Initial Decision of Administrative Law Judge Darlene D. Heep, issued November 25, 2015, is modified, consistent with this Opinion and Order.

3.   That the Formal Complaint filed by Mr. and Mrs. David Montanez, Sr. at Docket No. F-2015-2493956 is, hereby, dismissed, without prejudice.
4.   That the Secretary shall mark Docket No. F-2015-2493956 closed.
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BY THE COMMISSION
Rosemary Chiavetta
Secretary

(SEAL)

ORDER ADOPTED: June 9, 2016
ORDER ENTERED: June 9, 2016
� 	By Letter of December 8, 2015, the Commission’s Secretary’s Bureau provided PECO until December 24, 2015, to file Replies to the Exceptions (R.Exc.) of the Complainants based on the failure of their Exceptions to include a Certificate of Service pursuant to the Commission’s Rules of Practice and Procedure.


� 	From our review of the Complainants’ Exceptions, infra, it is stated that Mr. David Montanez is on a nebulizer machine for breathing.


� 	Under Paragraph #7, pertaining to prior utility contact, the Complainants advised that they had been in contact with PECO and that PECO would not give them a payment arrangement.  This statement is punctuated with profanity – an inclusion that detracts from the seriousness of the Complainants’ cause. 


� 	Here, the Complainants further disparage the customer/utility relationship between themselves and PECO. 


� 	 The Commission can take notice of any other proceeding before it.  Re Johnson Transfer, Inc., 50 Pa. P.U.C. 499 (1977).�
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