BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



One Ten Associates					:
							:
	v.						:		C-2015-2507068
							:
Duquesne Light Company	:



ORDER DENYING PRELIMINARY OBJECTIONS 


This order denies the preliminary objections (POs) filed by Duquesne Light Company (Respondent or Duquesne) to the amended formal complaint of One Ten Associates (Complainant or One Ten) in the above-captioned proceeding.  As described below, despite the Complainant’s confusion in navigating through the initial pleading stage of this proceeding, it has, nonetheless, raised a factual issue related to billing by the Respondent that precludes preliminary dismissal of the complaint without a hearing.  

On September 29, 2015, a formal complaint was filed against Duquesne wherein the “Customer (Complainant)” was identified as John Lee, UtilSave, LLC (UtilSave).  The service on the account and the service address were identified as One Ten Associates, 435 7th Avenue, Pittsburgh, PA  15219.  The complaint was signed by John Lee, Business Analyst Auditor.  In the complaint, it was noted that Draxxhall Management Corporation retained UtilSave to audit its utility bills.  The complaint alleged that Duquesne is incorrectly calculating the customer’s electric bills, based on a misapplication of applicable provisions of Duquesne’s tariff.  By way of relief, Complainant requested that Duquesne be required to recalculate the customer’s bills and, if the recalculation reveals overbilling, refund the overpayments directly to UtilSave.  

On October 25, 2015, Duquesne filed an answer, new matter and POs to the complaint.  In its answer, Duquesne denied the material allegations in the complaint.  It further argued that the individual who signed the complaint, John Lee, lacks standing to bring this complaint, since neither he nor UtilSave are customers of Duquesne, nor is Mr. Lee an attorney licensed to practice in Pennsylvania.  Duquesne made similar averments about standing and representation in its new matter and requested that the complaint be dismissed unless an attorney licensed to practice in Pennsylvania entered an appearance on behalf of the customer prior to the hearing.  In its POs, Duquesne sought dismissal of the complaint on similar grounds.

On November 11, 2015, a letter purporting to be a Notice of Entry of Appearance was filed by John G. Harris, Esquire, on behalf of “the claimant” in this matter.  Attached to the Notice of Appearance was a document authorizing UtilSave and attorney Harris to represent One Ten (among other entities) in complaints submitted to the Pennsylvania Public Utility Commission.    

Subsequently, on November 12, 2015, Attorney Harris submitted an amended complaint against Duquesne in which he identified the customer (Complainant) as, “John G. Harris, Esquire (UtilSave, LLC) on behalf of One Ten Associates (Draxxhall Management).”  The amended complaint listed the service address at issue as 435 7th Avenue, Pittsburgh, PA  15219, and One Ten as the name on the service.  A copy of the document authorizing UtilSave and attorney Harris to represent One Ten in complaints before the Commission was attached to the amended complaint.  The allegations and requests for relief in the amended complaint are identical to those contained in the original complaint.

[bookmark: _GoBack]On December 1, 2015, Duquesne filed an answer, new matter and POs to the amended complaint.  In its answer and new matter, Duquesne again challenged the standing of either attorney Harris or UtilSave to represent One Ten in this proceeding.  It argues that the amended complaint was filed by attorney Harris on behalf of UtilSave, rather than One Ten, and that since UtilSave is not a customer of Duquesne, it does not have standing to represent One Ten.  It then denies the allegations about incorrect billing set forth in the amended complaint.  In its POs, Duquesne argues that the amended complaint should be dismissed because UtilSave does not have standing to represent One Ten.

By Motion Judge Assignment Notice dated December 11, 2015, the Commission notified the parties that I had been assigned as the Presiding Officer, and that I will be responsible for resolving any issues that may arise during the preliminary phase of this proceeding.  The Complainant did not file answers to Duquesne’s new matter and POs.  The POs are ready for decision.

 The Commission’s Rules of Practice and Procedure permit parties to file preliminary objections.  The grounds for preliminary objections are limited to those set forth in 52 Pa.Code §5.101(a) as follows:

1. Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

2. Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.

3. Insufficient specificity of a pleading.

4. Legal insufficiency of a pleading.

5. Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.

6. Pendency of a prior proceeding or agreement for alternative dispute resolution.

7. Standing of a party to participate in a proceeding.

Commission preliminary objection practice is analogous to Pennsylvania civil practice regarding preliminary objections.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa PUC LEXIS 69, Docket No. C‑00935435 (July 18, 1994).  Preliminary objections in civil practice requesting dismissal of a pleading will be granted only where the right to relief is clearly warranted and free from doubt.  Interstate Traveller Services, Inc. v. Pa. Dept. of Environment Resources, 406 A.2d 1020 (Pa. 1979); Rivera v. Philadelphia Theological Seminary of St. Charles Borromeo, Inc., 595 A.2d 172 (Pa. Super. 1991).  The Commission follows this standard.  Montague v. Philadelphia Electric Company, 66 Pa. PUC 24 (1988).
The Commission may not rely upon the factual assertions of the moving party but must accept as true for purposes of disposing of the motion all well pleaded, material facts of the nonmoving party, as well as every inference from those facts.  County of Allegheny v. Commonwealth of Pennsylvania, 490 A. 2d 402 (Pa. 1985); Commonwealth of Pennsylvania v. Bell Telephone Co. of Pa., 551 A.2d 602 (Pa. Cmwlth. 1988).  The Commission must view the complaint in this case in the light most favorable to the Complainant and should dismiss the complaint only if it appears that the Complainant would not be entitled to relief under any circumstances as a matter of law.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).

I note initially that, despite Complainant’s mishandling of the pleading phase of this proceeding by failing, for example, to simply identify One Ten as the proper Customer/Complainant, I believe it has, nonetheless, sufficiently cured the original defects related to standing and proper representation in order to overcome Duquesne’s POs.  

On November 11, 2015, attorney Harris filed his entry of appearance on behalf of One Ten.  He provided his Pennsylvania attorney identification number.  The authorization form attached to the notice identifies at the top of the form One Ten Associates as one of the entities to whom the authorization is applicable.  The authorization states in the first full paragraph, “[t]his letter is to authorize UtilSave, LLC, and its affiliates, and John G. Harris, Esquire and the firm of Berger Harris, LLP, to act as our agent to represent us in complaints submitted to the Pennsylvania Public Utility Commission . . . .”  (Emphasis added).  

Further, in paragraph 1 of the amended complaint, the “Customer (Complainant)” is identified as “John G. Harris, Esquire (UtilSave, LLC) on behalf of One Ten Associates (Draxxhall Management).”  (Emphasis added).  The amended complaint has attached to it the same authorization form that is attached to the notice of appearance.  Paragraph 1 of the amended complaint also identifies the service and service address as One Ten Associates/Draxxhall Management Corporation, 435 7th Avenue, Pittsburgh, PA  15219.      

Accordingly, despite Duquesne’s argument that it is UtilSave that purports to represent One Ten in this matter, I believe the amended complaint and the authorization form attached thereto sufficiently identify the Customer/Complainant as One Ten Associates and its attorney as John G. Harris, a licensed Pennsylvania attorney, to overcome Duquesne’s POs on the basis of lack of standing and improper representation.      

In turning to the specific allegations in the amended complaint, One Ten alleges that Duquesne misapplied its applicable tariff provisions in calculating the Complainant’s bills, thereby resulting in incorrect bills.  Viewing the complaint in the light most favorable to the Complainant, the allegations of incorrect billing must be accepted as true.  In so doing, Complainant has raised an issue over which the Commission has jurisdiction.  Complainant has asserted in its complaint allegations that raise a factual issue as to the accuracy of Duquesne’s billing.  Therefore, the POs filed by Duquesne will be denied and the proceeding set for hearing. 

ORDER


		THEREFORE,

		IT IS ORDERED:

1. That the preliminary objections filed by Duquesne Light Company at Docket No. C-2015-2507068 are denied.

2. That the formal complaint of One Ten Associates at Docket No. C-2015-2507068 against Duquesne Light Company be scheduled for hearing.


Date:	January 21, 2015				______________________________
		Steven K. Haas
		Administrative Law Judge
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