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INTERIM ORDER
DENYING THE REQUEST OF DUQUESNE LIGHT COMPANY 
TO COMPEL THE PRODUCTION OF AN UNREDACTED COPY OF THE JANUARY 6, 2011 EMAIL
     
On December 23, 2014, Whemco-Steel Castings, Inc., (Complainant or Whemco) filed a formal complaint against Duquesne Light Company, (Respondent, Company, Duquesne or Duquesne Light) averring, inter alia, that Complainant paid substantially in excess of what it should have paid to Respondent for electric distribution service provided from January 2011 through April 2014.  Whemco alleges that Duquesne wrongfully terminated, for Rate L customers, a distribution-rate discount contained in Rider No. 5 (Rider No. 5 or Rider 5) of Duquesne’s then-prevailing and Commission-approved retail electric service tariff as a result of the improper implementation of a settlement of the Default Service Proceeding that covered the period January 1, 2008 through December 31, 2010.


As relief, Whemco seeks, among other things, a refund from Duquesne under Section 1312 of the Public Utility Code (“Code”) in the amount of $2,480,374.16, plus interest on all unpaid amounts.  On January 21, 2015, Respondent filed an answer and new matter to the formal complaint, denying that Complainant has over paid Respondent for electric distribution service provided from January 2011 through April 2014.  Respondent raises various affirmative defenses in its new matter.  On February 10, 2015, Complainant filed a reply to new matter of Respondent.



On February 9, 2016, a hearing notice was issued scheduling the evidentiary hearing in this proceeding for June 23-24, 2016, in Pittsburgh.

On February 23, 2016, Duquesne served Interrogatories and Requests for Production of Documents upon Whemco in Set IV and Set V, specifically all or portions of Set IV No. 11 and Set V Nos. 9, 19 and 26 (Disputed Discovery).  

On February 24, 2016, a third prehearing order was entered in this proceeding which, inter alia, approved revisions to the litigation schedule as agreed upon by the parties.


Whemco filed timely objections to the Disputed Discovery on March 3, 2016.     

  
On March 14, 2016, Duquesne Light filed its Motion to Dismiss Objections and Compel Answers to Interrogatories and Requests for Production of Documents Propounded by Duquesne Light Company on Whemco-Steel Castings, Inc., Sets IV and V (Motion).  Duquesne Light sought to compel Whemco to fully answer Question 11 of Duquesne Light’s Set IV Interrogatories and Questions 9, 19 and 26 of Duquesne Light’s Set V Interrogatories.  


On March 18, 2016, Whemco filed its Answers to the Motion.

An interim order was entered on March 25, 2016, which granted the Motion to Dismiss Objections and Compel Answers to Interrogatories and Requests for Production of Documents Propounded by Duquesne Light on Whemco-Steel Castings, Inc., Sets IV and V regarding Set IV Question 11, to the extent that the responses are not subject to attorney-client privilege.  Whemco-Steel Castings, Inc. was ordered to provide full and complete responses to Set IV Question 11 of the Discovery requests propounded by Duquesne Light Company within ten (10) days of the date of the Order.  However, Respondent was permitted to properly redact any response or document in order to remove any privileged information from the response.  In addition, the Motion to Dismiss Objections and Compel Answers to Interrogatories and Requests for Production of Documents Propounded by Duquesne Light on Whemco-Steel Castings, Inc., Sets IV and V regarding Set V Question 9 was denied.  The Motion to Dismiss Objections and Compel Answers to Interrogatories and Requests for Production of Documents Propounded by Duquesne Light on Whemco-Steel Castings, Inc., Sets IV and V regarding Set V Question 19 was granted to the extent that the responses are not subject to attorney-client privilege.  Whemco-Steel Castings, Inc. was ordered to provide full and complete responses to Set IV Question 11 of the Discovery requests propounded by Duquesne Light Company within ten (10) days of the date of the Order, and was permitted to properly redact any response or document in order to remove any privileged information from the response.  Further, the Motion to Dismiss Objections and Compel Answers to Interrogatories and Requests for Production of Documents Propounded by Duquesne Light on Whemco-Steel Castings, Inc., Sets IV and V regarding Set V Question 26 was granted in part and denied in part.  Whemco-Steel Castings, Inc. was ordered to provide full and complete responses to Set V Question 26 of the Discovery requests propounded by Duquesne Light Company as it relates to the written business forecasts of Whemco for the years 2009 and 2010, within ten (10) days of the date of the Order.  The request to Dismiss Objections and Compel Answers to Interrogatories and Requests for Production of Documents related to the written business forecasts of Whemco for the year 2013 was denied.  

On March 24, 2016, Duquesne Light filed its Further Motion to Compel Answers to its Fourth and Fifth Sets of Interrogatories and Requests for Production of Documents (Set IV Discovery and Set V Discovery) directed to Whemco-Steel Castings, Inc.  The Further Motion to Compel requested that Whemco be directed to provide full and complete responses to Question 12 of the Set IV Discovery (including documents that are not privileged) and Question 11 of the Set V Discovery as is required by 52 Pa.Code § 5.342(a)(4).  


On March 29, 2016, Whemco filed its answer of Whemco to Further Motion to Compel Answers to Interrogatories and Requests for Production of Documents Propounded by Duquesne Light Company, Sets IV and V.


In its Motion, Duquesne Light averred that on February 23, 2016, it served its Set IV Discovery and Set V Discovery on Whemco.  On March 3, 2016, Whemco filed its objections to Question 11 of the Set IV Discovery and Questions 9, 19 and 26 of the Set V Discovery.  Duquesne asserted the parties were unable to reach a compromise regarding these discovery requests and therefore Duquesne Light filed a Motion to Dismiss Objections and Compel Whemco’s Responses.  Duquesne Light requested an order to compel Whemco to fully and completely respond to Question 12 of the Set IV Discovery and Question 11 of Set V Discovery. 

The disputed discovery subject to the Duquesne Motion included the following:

Duquesne Light – Set IV Question 12.

To the extent that Whemco argues that the attorney-client privilege or attorney work-product doctrine applies to any of the questions asked in this Set IV discovery, provide a privilege log of all communications and/or documents.  Include in the privilege log a document identifying number, the date of the communication/ document, the author of the communication/document, the recipient(s) of the communication/document, a summary of all subjects of the communication/document, a designation of the privilege that is being claimed for each communication/document and the reasons why Whemco believes the communication/ document is privileged.

In response to Question 12, Duquesne asserted that Whemco provided a list of documents and stated, “all Documents referenced in this Privilege Log are claimed as privileged as attorney client communications or as attorney client work product.”  Among that list were two entries described as follows: 

	Date
	Nature of Document
	To/From Whom
	General Subject Matter

	9/21/2010
	Email
	From P. Polacek to C. Slingluff
	Duquesne 2010 rate case

	1/6/2011
	Email
	From P. Polacek to C. Slingluff
	New DLC rates for Rate L, effective 4/1/11



Duquesne Light disagreed that these documents were subject to the attorney-client privilege.  According to Duquesne, Ms. Polacek testified at her deposition that she did not represent Whemco in Duquesne Light’s 2010 base rate case.  (Polacek Deposition Tr., pp. 10‑12.)  Therefore, Duquesne argued no attorney-client relationship existed between Ms. Polacek and Whemco with respect to Duquesne Light’s 2010 base rate case.  Duquesne argued the 9/21/2010 email and the 1/6/2011 email were not subject to privileged information and Whemco and Ms. Polacek should be directed to provide full and complete copies of these documents and any responses thereto. 


In its answer to the motion, Whemco asserted it was prepared to partially answer the disputed discovery and submit the balance of the dispute to the ALJ for an in camera review to facilitate a prompt resolution.  Whemco agreed with Duquesne that the September 21, 2010 email from Pamela Polacek, Esq. to Christian Slingluff at Whemco was not privileged.  According to Whemco, this email refers to entities that could potentially be clients of Ms. Polacek.  In the review of the voluminous materials that was required because of the request for a Privilege Log, this email was mistakenly initially classified as privileged because of the reference to clients.  Whemco indicated that it would provide this email to Duquesne.



Whemco maintained its position that the email dated January 6, 2011 from  Pamela Polacek, Esq. to Christian Slingluff at Whemco was fully subject to the attorney-client privilege and attorney work-product doctrines and cannot be provided to Duquesne.  According to Whemco, this email contains analyses from Pamela Polacek, Esq. performed during her representation of Whemco in its efforts to develop a contract under Rule 4 of Duquesne’s tariff to ameliorate the impacts of the Rider No. 5 discount applicable to Rate L customers being eliminated by Duquesne effective January 1, 2011 and provided to Whemco’s representative, Christian Slingluff, as her client.  This alleged confidential and privileged email updated and analyzed information that had previously been provided to Whemco by Duquesne’s then account representative to Whemco, Kim Titley, as part of the Rule 4 discussions.  Whemco asserted it was prepared to make the document available to the ALJ for a private confidential in camera review to confirm Whemco’s claim of privilege and protection from discovery asserted in this proceeding.


With regard to the January 6, 2011 email, Whemco argued this email contains analyses from Pamela Polacek, Esq. performed during her representation of Whemco in its efforts to develop a contract under Rule 4 of Duquesne’s tariff to ameliorate the impacts of the Rider No. 5 discount applicable to Rate L customers being eliminated by Duquesne effective January 1, 2011 and provided to Whemco’s representative, Christian Slingluff, as her client.     




On April 5, 2016, an interim order was entered granting the Motion to Compel Answers to Interrogatories and Requests for Production of Documents Propounded by Duquesne Light on Whemco-Steel Castings, Inc., Sets IV and V regarding Set IV Question 12 as it relates to the January 6, 2011 email, to the extent that the response does not contain privileged information or attorney-client work product.  Whemco-Steel Castings, Inc., was ordered to provide full and complete responses to Set IV Question 12 of the Discovery requests propounded by Duquesne Light Company as it relates to the January 6, 2011 email, to the extent that the response does not contain privileged information or attorney-client work product, within ten (10) days of the date of entry of the Order.  


On April 27, 2016, Duquesne Light filed the Motion of Duquesne Light Company for In Camera Review of the subject January 6, 2011 email.    


On May 9, 2016 Whemco filed the Answer of Whemco-Steel Castings, Inc., to Motion for In Camera Review by Duquesne Light Company.  Whemco indicated that it has no objection to the undersigned presiding officer conducting an in camera review of the subject document to review Whemco’s privilege claims.  

On May 20, 2016, an interim order was entered granting the Motion of Duquesne Light Company For In Camera Review of the January 6, 2011 email, as limited by the terms of the interim order.  The interim order further provided that the email identified in the Motion of Duquesne Light Company For In Camera Review, without any redactions, provided to the undersigned presiding officer would be treated as Confidential and sealed in accordance with the terms of this Order and the Commission’s Rules of Administrative Practice and Procedure, relating to restrictions on the disclosure of sensitive, confidential and/or proprietary materials, and shall not be subject to public disclosure, subject to the provisions of any subsequent order regarding the confidential nature of the document. 


On May 27, 2016, Whemco provided the undersigned presiding officer with a copy of the January 6, 2011 email identified in the Motion of Duquesne Light Company For In Camera Review, in a sealed envelope addressed as a confidential document directed to the undersigned presiding officer, without any redactions, pursuant to the interim order entered on May 20, 2016.  Whemco also filed a memorandum in support of the claims asserted by Whemco Steel Castings, Inc., that the portion of the document redacted by Whemco Steel Castings, Inc., constitutes privileged information or attorney-client work product.    


On June 3, 2016, Duquesne Light Company filed a reply memorandum in opposition to Whemco’s privilege claims.  


In its memoranda, Whemco asserts that the subject email is protected by the attorney-client privilege and the work product doctrine.  Whemco correctly asserts that the attorney-client privilege in Pennsylvania, as codified by statute, provides “[i]n a civil matter counsel shall not be competent or permitted to testify to confidential communications made to him by his client, nor shall the client be compelled to disclose the same, unless in either case this privilege is waived upon the trial by the client.”  42 Pa.C.S. § 5928.

Pennsylvania law thus provides that confidential communications made to a lawyer by a client are privileged from disclosure unless waived by the client.  The Pennsylvania Supreme Court has held that the privilege protects confidential communications from a client to an attorney “made in connection with the providing of legal services or advice.”  Nationwide Mutual Insurance Company v. Fleming, 605 Pa. 468, 992 A.2d 65 (2010) (citations omitted). 

As Whemco points out, in February 2011, the Pennsylvania Supreme Court confirmed that “the attorney-client privilege operates in a two-way fashion to protect confidential client-to-attorney or attorney to-client communications made for the purpose of obtaining or providing professional legal advice.”  Gillard v. AIG Ins. Co., 15 A.3d 44 (Pa. 2011).

Whemco also argues that the subject email is not discoverable pursuant to the Attorney Work Product Doctrine.  The work product doctrine is reflected in the Commission’s regulations at 52 Pa. Code Section 5.323.  Both the Pennsylvania Rule of Civil Procedure 4003.3 and the Commission’s regulations at 52 Pa Code § 5.323 preclude discovery of “the mental impressions of a party’s attorney or his conclusions, opinions, memoranda, notes or summaries, legal research or legal theories.”  


[T]he underlying purpose of the work product doctrine is to shield “the mental processes of an attorney, providing a privileged area within which he can analyze and prepare his client's case.”  Gocial v. Independence Blue Cross, 827 A.2d 1216, 1222 (Pa. Super. 2003), quoting Lepley v. Lycoming Cty. Court of Common Pleas, 481 Pa. 565, 573; 393 A.2d 306, 310 (Pa. 1978).  The work product privilege enables attorneys to prepare cases without any risk that their own work will be used against their clients.  In re Estate of Wood, 818 A.2d 568 (Pa. Super. 2003).

Whemco argues the attorney work-product doctrine provides even broader protections than the attorney-client privilege.  Comm. v. Noll, 662 A.2d 1123, 1126 (Pa. Super. Ct. 1995).  Pennsylvania courts have recognized that the work product doctrine protects material, regardless of whether it is confidential, or prepared by an attorney in anticipation of litigation. Nat’l R.R. Passenger Corp. v. Fowler, 788 A.2d 1053, 1065 (Pa.Commw. Ct. 2001).

Whemco argues the Redacted Portions of the January 6, 2011 Email from Pamela Polacek is not discoverable in this proceeding, as the email:
· Was sent from Pamela Polacek, an attorney at law, to Chris Slingluff, known by Duquesne and the ALJ to be a representative of Whemco and a witness in this proceeding;

· Purports to address new Duquesne rates effective “April 1 for Rate L”; 

· Contains dollar amounts for certain services relating to Rate Schedule L; and

· Refers to an “analysis” of some type by the email author, Pamela Polacek.


According to Whemco, the email is dated January 6, 2011, which is just five days after the Rider No. 5 discount applicable to Rate L customers like Whemco became unavailable as part of Duquesne’s distribution service and caused Whemco’s distribution rates to increase substantially.  


Whemco notes that it previously advised Duquesne and the undersigned presiding officer  that the redacted portion of the January 2011 Email “updated and analyzed information that had been previously provided to Whemco by Duquesne’s then account representative to Whemco, Kim Titley (who is referenced in the email), as part of the Rule No. 4
 discussions.”  


Whemco asserts that the email is privileged and fully protected, in part, based upon the context of the then-applicable communications between Whemco and Duquesne.  According to Whemco, as a result of an email from Duquesne’s Account Representative Kim Titley, Whemco first became aware on December 8, 2010 that the Rider No. 5 discount applicable to Whemco as a Rate L customer would no longer available as of January 1, 2011 (Whemco Statement No. 1 p. 5, lines 8-12; Whemco Exhibit No. CS-2).  In response, Whemco asserts it sought immediate assistance from legal counsel, Pamela Polacek, to determine the steps that could be taken to ameliorate the rate shock associated with the massive increase Whemco was being billed effective January 1, 2011.  


Whemco asserts that, after becoming aware of the impending loss of the Rider No. 5 discount, Whemco immediately contacted its Duquesne Account Representative, Kim Titley, to discuss the options available to address this situation.  Whemco asserts this is fully consistent with the direct testimony of Whemco witness Christian Slingluff (Whemco Statement No. 1, page 5, lines 17-19).  Whemco asserts the results of her analysis of the previously supplied information from Duquesne’s Account Representative Titley were the exact subject of the January 2011 Email, which is fully subject to and protected by the attorney client privilege and attorney work-product doctrines.  Whemco argues such work was performed and the January 2011 Email was written by Ms. Polacek during the course and scope of her legal representation of Whemco in connection with its efforts to execute a Rule No. 4 contract or otherwise ameliorate the impact of the large distribution rate increase that occurred as of January 1, 2011 due to the elimination of the Rider No. 5 discount for Rate L customers.  

Whemco further argues the January 2011 Email had nothing to do with Whemco participating in Duquesne’s then-pending 2010 base rate case, let alone using that base rate case to address the loss of the Rider No. 5 discount, which had just literally occurred as of the date of the January 2011 Email.

Duquesne Light argues that if the redacted part of the  January 6, 2011 email addresses the 2010 base rate case, it is not protected by attorney-client privilege or the attorney work-product doctrine.  Duquesne asserts that in her deposition,  Ms. Polacek stated that she did not represent Whemco with respect to Duquesne Light’s 2010 base rate proceeding.  (Polacek Deposition Tr., pp.10-12.)  Therefore, Duquesne argues, if the redacted part of the January 6, 2011 email from Ms. Polacek to Whemco addresses the 2010 base rate case, it is not protected by attorney-client privilege or the attorney work-product doctrine.  


As Duquesne Light has been unable to determine the content of the redacted part of the email, Duquesne explains it is not clear from the context of the email that the redacted part of the email addresses Rule 4.  Duquesne notes there is no mention of Rule 4 in the part of the email that has been disclosed and Duquesne argues the subject line of the email references Duquesne Light’s 2010 base rate case and the disclosed part of the email contains information concerning rates from Duquesne Light’s 2010 base rate case.  Duquesne notes that Whemco has admitted that Ms. Polacek did not represent Whemco in Duquesne Light’s 2010 base rate case, and therefore, Duquesne argues no attorney-client relationship existed with respect to the 2010 rate case.  (Polacek Deposition Tr., pp. 10-12.)  As a result, Duquesne asserts any information related to the 2010 rate case is not privileged and is properly discoverable.  


Next, Duquesne argues that even if it is determined, upon an in camera review, that the email discusses the possible negotiation of a Rule 4 contract, Whemco is still required to demonstrate the information is protected by the attorney-client privilege or the attorney work-product doctrine.  See Nationwide Mut. Ins. Co. v. Fleming, 924 A.2d 1259; 2007 Pa. Super. LEXIS 1193, *P19 (Pa. Super. 2007) (burden is on the party claiming the privilege to demonstrate that the information is protected).  


The attorney work-product doctrine is governed by Pennsylvania Rules of Civil Procedure 4003.3 and Section 5.323 of the Pennsylvania Public Utility Commission’s regulations, 52 Pa.Code § 5.323, which provide that “discovery may not include disclosure of the mental impressions of a party’s attorney or his conclusions, opinions, memoranda, notes, summaries, legal research or legal theories.”

Whether the attorney-client privilege or attorney work-product doctrine protects a communication is a question of law to be decided by the court.  In re Estate of Wood, 2003 Pa. Super LEXIS at *P8.  Thus, an in camera review of the email to determine whether the information is protected by the attorney-client privilege or attorney work-product doctrine, was appropriate in this instance.  


Without reaching the issue of whether the email is protected under the attorney client privilege, my in camera review of the email leads me to conclude that the redacted portions of the email contain statements made by Attorney Polacek for the purpose of providing legal analysis to Whemco and which contains legal analyses regarding anticipated action by Attorney Polacek related to Duquesne Light Company’s rates to take effect on April 1.  The redacted part of the email does contain the mental impressions, conclusions, opinions, summaries, or legal theories of Attorney Polacek, and accordingly, the redacted portions of the subject email is not a proper subject for discovery under the circumstances.  

THEREFORE,

IT IS ORDERED:
That the request of Duquesne Light Company to compel the production of the unredacted email from Attorney Polacek dated January 6, 2011 is denied.
	Date:  June 13, 2016
	

	
	Jeffrey A. Watson

Administrative Law Judge
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	� 	Whemco explains that “Rule 4” is a provision of Duquesne’s retail electric tariff that allows Duquesne to enter into “special contracts” with commercial or industrial customers having electric load of at least 100 kilowatts to address changing business needs or operations, for incremental sales of at least 100 kilowatts from existing or new industrial customers, or to address less expensive competitive alternatives for energy to be used for applications other than space heating.
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