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RULING ON PRELIMINARY OBJECTIONS

OF PECO ENERGY COMPANY
On April 1, 2016, Cynthia Randall and Paul Albrecht (Complainants) filed a Complaint against PECO Energy Company (PECO) in which they contend: that Complainant Cynthia Randall has a history of cancer (skin, breast, kidney) among other ailments; that past cancer treatments have involved radiation, chemotherapy, and surgery, including removal of one kidney; and that there is a concern that exposure to Radio Frequency (RF) and Electro Magnetic Field (EMF) emissions from PECO’s smart meter will pose further risks to her health.  The complainants further contend that Paul Albrecht has had two pre-melanomas removed from his face and are concerned that exposure to RF and EMF emissions from PECO’s smart meter will pose further risks to his health.  Lastly, the complainants aver that PECO’s installation of a wireless smart meter in their home would constitute a violation of Section 1501 of the Public Utility Code and Section 57.194 of the Commission’s regulations because it would create unsafe and unreasonable service for them. 



On April 21, 2016, PECO filed an Answer in which the company denied that the smart meter will have adverse health effects and further averred that the Company is installing these meters in compliance with its obligation under Act 129 and Commission orders.  The company also asserts that termination of service is authorized where a customer will not provide access to a meter. 



Also on April 21, 2016, PECO filed Preliminary Objections to the Complaint.  In the Preliminary Objections, PECO averred that the Complainants are seeking an “opt out” of smart meter installation.  PECO seeks an order indicating that any “opt out” relief is not available as the law stands today, and that the relief requested seeking an order preventing smart meter installation be stricken.


On May 2, 2016, Complainants filed an Answer to the Preliminary Objections.  The Complainants aver that the Complaint does not plead an opt-out or request an opt-out order from the Commission.  They contend that the Commission can fashion the appropriate remedy to address the violation, that the Complainants have included possible alternative relief in their complaint, and that the Commission can choose one of those options or craft any other solution it deems appropriate.  They reiterate that they have not requested an “opt-out.”  They contend that the legal basis for the Complaint is that PECO has an obligation under the Public Utility Code to “furnish and maintain adequate, efficient, safe, and reasonable service and facilities.” 66 Pa.C.S. § 1501.
Section 5.101 of Commission regulations, 52 Pa.Code § 5.101, sets forth the grounds for granting preliminary objections.  That section provides as follows: 

§ 5.101.  Preliminary objections.

(a)
Grounds.  Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:


(1)
Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding. 


(2)
Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter. 


(3)
Insufficient specificity of a pleading. 


(4)
Legal insufficiency of a pleading. 


(5)
Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action. 


(6)
Pendency of a prior proceeding or agreement for alternative dispute resolution.

(7)
Standing of a party to participate in the proceeding.

52 Pa.Code § 5.101(a).

Commission procedure regarding the disposition of preliminary objections is similar to the procedure utilized in Pennsylvania civil practice.  A preliminary objection in civil practice seeking dismissal of a pleading will be granted only where relief is clearly warranted and free from doubt.  Interstate Traveller Services, Inc. v. Pa. Dep’t of Environmental Resources, 486 Pa. 536, 406 A.2d 1020 (1979).  The moving party may not rely on its own factual assertions, but must accept for the purposes of disposition of the preliminary objection all well-pleaded, material facts of the other party, as well as every inference fairly deducible from those facts.  County of Allegheny v. Commonwealth of Pa., 507 Pa. 360, 490 A.2d 402 (1985).  The preliminary objection may be granted only if the moving party prevails as a matter of law.  Rok v. Flaherty, 527 A.2d 211 (Pa. Cmwlth. 1987).  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Dep’t. of Auditor General, et al. v. State Employees’ Retirement System, et al., 836 A.2d 1053, 1064 (Pa. Cmwlth. 2003) (citing Boyd v. Ward, 802 A.2d 705 (Pa. Cmwlth. 2002)).

Act 129 of 2008 directed the Respondent and other EDCs to file smart meter procurement and installation plans with the Commission.  The Respondent filed a smart meter procurement and installation plan with the Commission.  By Order entered May 6, 2010, at M-2009-2123944, the Commission approved the Respondent’s smart meter procurement and installation plan.    

Also, the Commission has stated that there is no provision in the Code, the Commission’s Regulations or Orders that allows a PECO customer to “opt out” of smart meter installation.  See Maria Povacz v. PECO Energy Company, Docket No. C-2012-2317176 (Order adopted January 24, 2013).  An “opt out” is clearly not an available remedy under the law. 



The complainants have not specifically requested an “opt out” of a smart meter installation and state in their response to the Preliminary Objection that they are not seeking an “opt out.”  However, Complainants have requested as relief that “PECO should be compelled by the Commission to install only an analog meter or a similar device that does not produce EMF or RF emissions at or near Complainants’ residence.”  Therefore, to the extent that the complainants’ requested relief constitutes a request for an “opt out,” PECO’s Preliminary Objections are granted.    

ORDER



THEREFORE,



IT IS ORDERED:

1. That the Preliminary Objections filed by PECO in the matter of Cynthia Randall and Paul Albrecht v. PECO Energy Company at Docket Number C-2016-2537666 are granted in so far as the request for relief constitutes a request for an “opt out” of smart meter installation.

2. That a hearing be scheduled to address whether installation of a smart meter at the Complainants’ residence, in light of their health concerns, constitutes unsafe and unreasonable service in violation of 66 Pa.C.S. § 1501.
Date:  
 June 14, 2016 
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