BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Whemco-Steel Castings, Inc.		 		:
							:
	v.						:		C-2014-2459527		
							:
Duquesne Light Company				:



INTERIM ORDER
GRANTING THE MOTION OF DUQUESNE LIGHT COMPANY REQUESTING PERMISSION TO PROVIDE ORAL SURREBUTTAL TESTIMONY


     	On December 23, 2014, Whemco-Steel Castings, Inc., (Complainant or Whemco) filed a formal complaint against Duquesne Light Company, (Respondent, Company, Duquesne or Duquesne Light) averring, inter alia, that Complainant paid substantially in excess of what it should have paid to Respondent for electric distribution service provided from January 2011 through April 2014.  Whemco alleges that Duquesne wrongfully terminated, for Rate L customers, a distribution-rate discount contained in Rider No. 5 (Rider No. 5 or Rider 5) of Duquesne’s then-prevailing and Commission-approved retail electric service tariff as a result of the improper implementation of a settlement of the Default Service Proceeding that covered the period January 1, 2008 through December 31, 2010.

	As relief, Whemco seeks, among other things, a refund from Duquesne under Section 1312 of the Public Utility Code (“Code”) in the amount of $2,480,374.16, plus interest on all unpaid amounts.  On January 21, 2015, Respondent filed an answer and new matter to the formal complaint, denying that Complainant has over paid Respondent for electric distribution service provided from January 2011 through April 2014.  Respondent raises various affirmative defenses in its new matter.  On February 10, 2015, Complainant filed a reply to new matter of Respondent.	
	
	On February 9, 2016, a hearing notice was issued scheduling the evidentiary hearing in this proceeding for June 23-24, 2016, in Pittsburgh.

On February 23, 2016, Duquesne served Interrogatories and Requests for Production of Documents upon Whemco in Set IV and Set V,  (Disputed Discovery).  

	On February 24, 2016, a third prehearing order was entered in this proceeding which, inter alia, approved revisions to the litigation schedule as agreed upon by the parties.

	Whemco filed timely objections to the Disputed Discovery on March 3, 2016.     

  	On March 14, 2016, Duquesne Light filed its Motion to Dismiss Objections and to Compel Answers to Interrogatories and Requests for Production of Documents Propounded by Duquesne Light Company on Whemco-Steel Castings, Inc., Sets IV and V (Motion to Dismiss).  Duquesne Light sought to compel Whemco to fully answer Question 11 of Duquesne Light’s Set IV Interrogatories and Questions 9, 19 and 26 of Duquesne Light’s Set V Interrogatories.  

	On March 18, 2016, Whemco filed its Answers to the Motion.

	An interim order was entered on March 25, 2016, which granted the Motion to Dismiss Objections and Compel Answers to Interrogatories and Requests for Production of Documents Propounded by Duquesne Light on Whemco-Steel Castings, Inc., Sets IV and V regarding Set IV Question 11, to the extent that the responses are not subject to attorney-client privilege.  Whemco-Steel Castings, Inc. was ordered to provide full and complete responses to Set IV Question 11 of the Discovery requests propounded by Duquesne Light Company within ten (10) days of the date of the Order.  Respondent was permitted to properly redact any response or document in order to remove any privileged information from the response.  In addition, the Motion to Dismiss regarding Sets IV and V regarding Set V Question 9 was denied.  The Motion to Dismiss regarding Set V Question 19 was granted to the extent that the responses were not subject to attorney-client privilege.  Whemco-Steel Castings, Inc. was ordered to provide full and complete responses to Set IV Question 11 of the Discovery requests propounded by Duquesne Light Company within ten (10) days of the date of the Order, and was permitted to properly redact any response or document in order to remove any privileged information from the response.  Further, the Motion to Dismiss regarding Sets IV and V regarding Set V Question 26 was granted in part and denied in part.  Whemco-Steel Castings, Inc. was ordered to provide full and complete responses to Set V Question 26 of the Discovery requests propounded by Duquesne Light Company as it relates to the written business forecasts of Whemco for the years 2009 and 2010, within ten (10) days of the date of the Order.  The request to Dismiss Objections and Compel Answers to Interrogatories and Requests for Production of Documents related to the written business forecasts of Whemco for the year 2013 was denied.  

	On March 24, 2016, Duquesne Light filed its Further Motion to Compel Answers to its Fourth and Fifth Sets of Interrogatories and Requests for Production of Documents (Set IV Discovery and Set V Discovery) directed to Whemco-Steel Castings, Inc.  The Further Motion to Compel requested that Whemco be directed to provide full and complete responses to Question 12 of the Set IV Discovery (including documents that are not privileged) and Question 11 of the Set V Discovery as is required by 52 Pa.Code § 5.342(a)(4).  

		On March 29, 2016, Whemco filed its answer of Whemco to Further Motion to Compel Answers to Interrogatories and Requests for Production of Documents Propounded by Duquesne Light Company, Sets IV and V.

		In its Motion, Duquesne Light averred that on February 23, 2016, it served its Set IV Discovery and Set V Discovery on Whemco.  On March 3, 2016, Whemco filed its objections to Question 11 of the Set IV Discovery and Questions 9, 19 and 26 of the Set V Discovery.   

	The disputed discovery subject to Duquesne’s Further Motion to Compel, included the following:



Duquesne Light – Set IV Question 12.
To the extent that Whemco argues that the attorney-client privilege or attorney work-product doctrine applies to any of the questions asked in this Set IV discovery, provide a privilege log of all communications and/or documents.  Include in the privilege log a document identifying number, the date of the communication/ document, the author of the communication/document, the recipient(s) of the communication/document, a summary of all subjects of the communication/document, a designation of the privilege that is being claimed for each communication/document and the reasons why Whemco believes the communication/ document is privileged.


	In response to Question 12, Duquesne asserted that Whemco provided a list of documents and stated, “all Documents referenced in this Privilege Log are claimed as privileged as attorney client communications or as attorney client work product.”  Among that list were two entries, including an email from P. Polacek to C. Slingluff dated January 6, 2011. 

	Duquesne Light argued that no attorney-client relationship existed between Ms. Polacek and Whemco with respect to Duquesne Light’s 2010 base rate case.  Duquesne asserted that the January 6, 2011 email was not privileged and Whemco and Ms. Polacek should be directed to provide full and complete copies of these documents and any responses thereto. 

	In its answer to the motion, Whemco asserted that the email dated January 6, 2011 from Pamela Polacek, Esq. to Christian Slingluff at Whemco was fully subject to the attorney-client privilege and attorney work-product doctrines and could not be provided to Duquesne.  According to Whemco, the email contained analyses from Pamela Polacek, Esq. performed during her representation of Whemco in its efforts to develop a contract under Rule 4 of Duquesne’s tariff to ameliorate the impacts of the Rider No. 5 discount applicable to Rate L customers being eliminated by Duquesne effective January 1, 2011 and provided to Whemco’s representative, Christian Slingluff, as her client.  Whemco asserted it was prepared to make the document available to the ALJ for a private confidential in camera review to confirm Whemco’s claim of privilege and protection from discovery asserted in this proceeding.

	On April 5, 2016, an interim order was entered granting the Motion to Compel Answers to Interrogatories and Requests for Production of Documents Propounded by Duquesne Light on Whemco-Steel Castings, Inc., Sets IV and V regarding Set IV Question 12 regarding the January 6, 2011 email, to the extent that the response did not contain privileged information or attorney-client work product.  Whemco-Steel Castings, Inc. was ordered to provide full and complete responses to Set IV Question 12 of the Discovery requests propounded by Duquesne Light Company regarding the January 6, 2011 email, to the extent that the response did not contain privileged information or attorney-client work product, within ten (10) days of the date of entry of the Order.  	

	On April 27, 2016, Duquesne Light filed the Motion of Duquesne Light Company for In Camera Review of the January 6, 2011 email.    
	On May 9, 2016 Whemco filed the Answer of Whemco-Steel Castings, Inc. to Motion for In Camera Review by Duquesne Light Company.  Whemco indicated that it had no objection to the undersigned presiding officer conducting an in camera review of the subject document to review Whemco’s privilege claims.  
	On May 20, 2016, an interim order was entered granting the Motion of Duquesne Light Company For In Camera Review of the January 6, 2011 email, as limited by the terms of the interim order.  The interim order provided that the email identified in the Motion, without any redactions, provided to the undersigned presiding officer would be treated as Confidential and sealed in accordance with the terms of the Order and the Commission’s Rules of Administrative Practice and Procedure, relating to restrictions on the disclosure of sensitive, confidential and/or proprietary materials, and would not be subject to public disclosure, subject to the provisions of any subsequent order regarding the confidential nature of the document. 
	On May 27, 2016, Whemco provided the undersigned presiding officer with a copy of the January 6, 2011 email identified in the Motion of Duquesne Light Company For In Camera Review, in a sealed envelope addressed as a confidential document directed to the undersigned presiding officer, without any redactions, pursuant to the interim order entered on May 20, 2016.  Whemco also filed a memorandum in support of the claims asserted by Whemco Steel Castings, Inc. that the portion of the document redacted by Whemco Steel Castings, Inc. constitutes privileged information or attorney-client work product.    
		On June 3, 2016, Duquesne Light Company filed a reply memorandum in opposition to Whemco’s privilege claims.  

		On June 13, 2016, an interim order was entered which denied the request of Duquesne Light Company to compel the production of the unredacted email from Attorney Polacek dated January 6, 2011.  

		On May 17, 2016, Whemco filed a motion to strike portions of Duquesne Light Company’s Testimony (Motion to Strike), seeking to strike portions of direct testimony of Duquesne witness William V. Pfrommer and labeled as Duquesne Light Statement No. 1.  Whemco argued that portions of the testimony, including responses related to whether the Rider No. 5 discounts were reasonable, the reason Duquesne proposed to eliminate the Rider and whether the Rider No. 5 discounts were justified as applied to distribution rates, were irrelevant and must be stricken. Duquesne Light filed an answer to the Motion to Strike on June 6, 2016.  Duquesne argued that written testimony in proceedings before the Commission is not limited to evidence that directly relates to arguments presented by the complainant.  Duquesne further argued that it was entitled to present testimony in support of its defense and is not limited to presenting testimony regarding Whemco’s claims.  

		On June 14, 2016, an interim order was entered denying the motion to strike portions of Duquesne Light Company’s Testimony, filed by Whemco seeking to strike portions of direct testimony of Duquesne witness William V. Pfrommer, specifically, Duquesne Light Statement No. 1, page 4, lines 18-20; page 9, lines 17-23 and page 10, lines 1-22.  

	On May 20, 2016, Duquesne Light filed a motion requesting permission to provide oral surrebuttal testimony at the evidentiary hearing in this proceeding.  Whemco filed an answer to the motion on May 26, 2016.  Duquesne noted that the procedural schedule established in this proceeding provides for Whemco to submit Rebuttal Testimony on June 14, 2016.    Because Duquesne Light has not had an opportunity to review Whemco’s Rebuttal Testimony and cannot determine what contentions Whemco will make in its Rebuttal Testimony, Duquesne Light should be permitted to reserve its right to provide oral surrebuttal testimony at the evidentiary hearing.  

	Duquesne Light argues that it should be given an adequate opportunity to respond to Whemco’s Rebuttal Testimony, to the extent Whemco presents evidence or arguments that were not presented in its direct case.  See Smith v. Pa. PUC, 192 Pa. Super. 424, 429 (1960) (due process and the principles of common fairness require parties to be provided with an opportunity to be heard on the issues and to offer evidence in explanation or rebuttal);  Hess v. Pa. P.U.C., 107 A.3d 246, 265-267 (Pa. Cmwlth. 2014) (parties have a right to respond to new evidence); see also Enron Capital & Trade Resources Corp. v. The Peoples Natural Gas Co., 1998 Pa. PUC LEXIS 199, *46, Order entered August 24, 1998.

	Duquesne avers that its testimony that was submitted on May 2, 2016 contained Duquesne Light’s Direct Case and that Whemco will likely raise new evidence or arguments in response to Duquesne Light’s Direct Case that Whemco did not raise in its Direct Testimony.  Duquesne Light argues that it has a due process right to respond to any new evidence or arguments.

Duquesne argues that oral surrebuttal testimony will allow it to address any new evidence and/or arguments that Whemco’s witnesses may present in their Rebuttal Testimony.  Surrebuttal testimony will also provide Duquesne Light the opportunity to present evidence if there are any changes in Whemco’s position subsequent to the filing of Duquesne Light’s Direct Testimony. 

	Whemco argues, inter alia, that Duquesne Light is not legally entitled to present oral surrebuttal testimony, which, if permitted, would deprive Whemco of its right to “close” as required by 52 Pa. Code Section 5.242(a).  Whemco further argues that to permit Whemco oral rejoinder testimony immediately after Duquesne’s oral surrebuttal testimony at hearing, would result in Whemco being prejudiced.  Whemco asserts that Duquesne would have from June 14, 2016 to the hearing on June 23, 2016 to plan and prepare its surrebuttal testimony, while requiring Whemco to immediately respond to new Duquesne evidence on the day of the hearing.

	Under the circumstances, the motion by Duquesne Light shall be granted subject to the provisions set forth in the ordering paragraphs below.

	THEREFORE,

	IT IS ORDERED: 

1.	That the Motion of Duquesne Light Requesting Permission to Provide Oral Surrebuttal Testimony at the Evidentiary Hearing is hereby granted. 

[bookmark: _GoBack]2.	That Duquesne Light shall be permitted to provide oral surrebuttal testimony at the evidentiary hearing in this matter, to the extent relevant and admissible at the time of the evidentiary hearing in this proceeding.  
 

    
	Date:  June 16, 2016
	


	
	Jeffrey A. Watson
Administrative Law Judge
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