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OPINION AND ORDER

BY THE COMMISSION:

		Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions filed by Peyton Holmes (Ms. Holmes or Complainant) on December 26, 2015,[footnoteRef:1] in response to the Initial Decision (I.D. or Initial Decision) of Administrative Law Judge (ALJ) Cynthia Williams Fordham, issued December 21, 2015.  On March 10, 2016, PECO Energy Company (PECO, Respondent, or Company) filed Replies to Exceptions, along with a Motion to File Replies to Exceptions Nunc Pro Tunc (Motion).  For the reasons stated below, we shall deny PECO’s Motion, deny the Complainant’s Exceptions, and adopt the Initial Decision. [1: 	 	The Complainant’s Exceptions are written in a letter format and do not strictly comply with our Regulations, which require that “[e]ach exception must be numbered and identify the finding of fact or conclusion of law to which exception is taken and cite relevant pages of the decision.”  52 Pa. Code § 5.533(b).  Nevertheless, we will consider the Exceptions in order to secure a just, speedy, and inexpensive determination in this proceeding, particularly as the Complainant is appearing pro se.  See 52 Pa. Code § 1.2(a) and (d).] 

 
History of the Proceeding

		On April 20, 2015, Ms. Peyton Holmes filed a Formal Complaint against PECO, averring that there were incorrect charges on her bill; that PECO was threatening to terminate her service based on a bill from another address; and that she would like a payment arrangement.  The Complainant stated that Yvette Rodriguez fraudulently established an account at 102 West Wyoming Avenue, Philadelphia, Pennsylvania (Wyoming Avenue Account) in the Complainant’s name.  The Complainant requested that all charges related to the Wyoming Avenue Account be removed from her bill.

		On May 11, 2015, the Respondent filed an Answer denying all material allegations of fact and conclusions of law in the Complaint.  The Respondent stated that the Complainant established service at 4036 N. Franklin Street, Philadelphia, Pennsylvania (Franklin Street Account) on June 1, 2004.  The Respondent averred that the Complainant established service at the Wyoming Avenue Account on May 16, 2011. According to the Respondent, the Complainant told the Company’s representative that she gave her friend, Yvette Rodriguez, permission to use her name to apply for service at the Wyoming Avenue address.  The Respondent indicated that it removed the Complainant’s name from the Wyoming Avenue Account on November 16, 2012.  The Respondent explained that it transferred the Wyoming Avenue Account balance to the Complainant’s active account at the Franklin Street address on December 17, 2012.  The Respondent asserted that the Complainant was responsible for the charges incurred at the Wyoming Avenue address.  The Respondent also asserted that the Complainant was not entitled to a payment arrangement under Sections 1405(c) and (d) of the Public Utility Code (Code), 66 Pa. C.S. §§ 1405(c) and (d), because the Complainant defaulted on a prior Commission-issued payment arrangement and has not demonstrated a significant change in income.      

		An evidentiary hearing was held on August 13, 2015.  The Complainant appeared pro se and testified in support of the Complaint.  PECO was represented by counsel, presented one witness, and sponsored ten exhibits that were admitted into the record.   On August 17, 2015, the Respondent submitted a late filed exhibit which was admitted without objection.   		

		The record consists of a thirty-nine-page hearing transcript and eleven exhibits.  The record was closed on September 17, 2015.

 		In the Initial Decision, issued December 21, 2015, ALJ Fordham dismissed the Complaint, finding that the Complainant failed to sustain her burden of proving that there were incorrect charges on her bills or that she was entitled to a payment arrangement.  

		As previously stated, the Complainant filed Exceptions on December 26, 2015.[footnoteRef:2]  The Respondent filed Replies to Exceptions and its Motion[footnoteRef:3] on March 10, 2016.  [2: 	 	The Complainant’s Exceptions did not contain a Certificate of Service or other indication that the Parties were served.  By Secretarial Letter issued December 30, 2015, the Commission’s Secretary served a copy of the Exceptions on PECO and provided PECO until January 20, 2016, to file Replies to Exceptions.    ]  [3: 	 	PECO’s Motion included a Notice to Plead, but no Answers were filed in response.] 



Background

Franklin Street Account 

		The Complainant and her mother live at the Franklin Street service address. Tr. at 12, 24; PECO Exh. 6.  The Complainant initiated residential electric service at Franklin Street on June 1, 2004.  Tr. at 15; PECO Exh. 10.  The Complainant asked the Respondent to disconnect service at the Wyoming Avenue address on November 19, 2012, and the Respondent informed her that the service was no longer in her name.  At that time, the Complainant set up a password to access her PECO account, because she believed someone else was using her personal information.  Tr. at 25; PECO Exhs. 8, 10.  

		A final bill for the Wyoming Avenue account in the amount of $1,861.38 was transferred to the Complainant’s active account for Franklin Street on December 17, 2012.  Tr. at 6, 21, 22; PECO Exhs. 1, 3.  The balance for the Franklin Street account was $1,305.20 before the Respondent transferred the balance from the Wyoming Avenue account.  Tr. at 30; PECO Exh. 3.  The Complainant contacted the Respondent on May 31, 2013, to dispute the charges for service regarding the Wyoming Avenue account and initiate a former address investigation.  Tr. at 9, 20, 25, 26; PECO Exhs. 5, 10.  

Wyoming Avenue Account 

		Electric residential service was established in the Complainant’s name at the Wyoming Avenue service address on May 16, 2011.  Tr. at 6, 15, 16; PECO Exhs. 1, 10.  Since the Complainant had an account with the Respondent at the Franklin Street address in 2011, the Respondent only required the Complainant’s social security number for identification to establish the Wyoming Avenue account.  Tr. at 15, 16.  The Complainant never lived at the Wyoming Avenue address.  Tr. at 6.   

		Yvette Rodriguez, the Complainant’s friend/neighbor, lived at the Wyoming Avenue service address from May 2011 through November 2012.  Tr. at 6.  The Complainant’s name was removed from the Wyoming Avenue account on November 16, 2012, when a new customer applied for service at that address.  Tr. at 17, 21; PECO Exhs. 1, 10.  The Respondent issued a bill for the Wyoming Avenue account for $1,861.38 on November 20, 2012.  Tr. at 21; PECO Exh. 1.  
 
Discussion

Legal Standards

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Code.  66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that the Respondent is responsible or accountable for the problem described in the Complaint.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the Complainant’s evidence must be more convincing, by even the smallest amount, than that presented by the Respondent.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

Upon the presentation by the Complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the Complainant shifts to the Respondent.  If the evidence presented by the Respondent is of co-equal value or “weight,” the burden of proof has not been satisfied. The complainant now has to provide some additional evidence to rebut that of the respondent.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).  While the burden of going forward with the evidence may shift back and forth during a proceeding, the burden of proof never shifts. The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).

In the Initial Decision, ALJ Fordham made forty-seven Findings of Fact and reached eight Conclusions of Law.  I.D. at 3-8, 14-15.  We shall adopt and incorporate herein by reference the ALJ’s Findings of Fact and Conclusions of Law unless they are either expressly or by necessary implication overruled or modified by this Opinion and Order.    

Before addressing the Exceptions, we note that any issue or Exception that we do not specifically address shall be deemed to have been duly considered and denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

Initial Decision 

		In the Initial Decision, the ALJ found that the Complainant did not meet her burden of proving that there were incorrect charges on her bills or that she was entitled to a payment arrangement.  Based on the evidence in the record, the ALJ concluded that the Complainant either established service for Ms. Rodriguez or gave Ms. Rodriguez permission to establish service in the Complainant’s name.  The ALJ also concluded that the Complainant did not present evidence in the form of documents, such as a police report, or testimony from the Complainant’s mother or Ms. Rodriguez to support the Complainant’s testimony that Ms. Rodriguez opened the Wyoming Avenue account without permission.  I.D. at 10.  The ALJ determined that the Respondent produced the record of a November 19, 2012 conversation between the Complainant and the Respondent, during which the Complainant stated that she allowed Ms. Rodriguez to open the account in her name but that Ms. Rodriguez would be responsible for the bill, and a letter from the Respondent to the Complainant containing the information from the November 19, 2012 conversation.  Id. at 10-11; PECO Exhs. 8 and 10. 
     
		The ALJ also found that PECO complied with Section 56.16 of the Commission’s Regulations, 52 Pa. Code § 56.16,[footnoteRef:4] when it transferred the balance from the Wyoming Avenue account to the Franklin Street account.  The ALJ stated that, after the Respondent issued the final bill for the Wyoming Avenue account, the bill was transferred to the Complainant’s current account on Franklin Street.  Accordingly, the ALJ determined that the Complainant failed to prove that there were incorrect charges on her bill.  I.D. at 11.   [4: 	 	Section 56.16(a) and (b) provide the following:
 (a)  A customer who is about to vacate premises supplied with public utility service or who wishes to have service discontinued shall give at least 7 days notice to the public utility and a noncustomer occupant, specifying the date on which it is desired that service be discontinued. In the absence of a notice, the customer shall be responsible for services rendered. After a reasonable attempt to obtain meter access, if the public utility is not able to access the meter for discontinuance, service shall be discontinued with an estimated meter reading upon which the final bill will be based. The resulting final bill is subject to adjustment once the public utility has obtained an actual meter reading. 
 (b)  In the event of discontinuance or termination of service at a residence or dwelling in accordance with this chapter, a public utility may transfer an unpaid balance to a new residential service account of the same customer. 
] 


		Additionally, the ALJ denied the Complainant’s request for a payment arrangement.  The ALJ concluded that the Complainant was not entitled to a payment arrangement under Section 1405(d) of the Code, 66 Pa. C.S. § 1405(d), because the Complainant defaulted on a Commission-issued payment arrangement and has not experienced a “change in income” as defined by Section 1403 of the Code, 
66 Pa. C.S. § 1403.[footnoteRef:5]  I.D. at 13.  In this case, the ALJ noted that the Complainant’s income actually increased, as her current household income of $2,033 exceeds the income of $1,992 reported in an informal complaint filed with the Commission in 2013 and the income of $1,397.07 reported in an informal complaint filed with the Commission in 2012.  Id. (citing Tr. at 12, 13; PECO Exh. 9).                               [5: 	 	Section 1403 of the Code defines a “change in income” as “[a] decrease in household income of 20% or more if the customer’s household income level exceeds 200% of the Federal poverty level or a decrease in household income of 10% or more if the customer's household income level is 200% or less of the Federal poverty level.”  ] 


Exceptions and Replies to Exceptions 

Consideration of PECO’s Replies to Exceptions  

	In its Motion, PECO requests that the Commission accept the filing of its Replies to Exceptions nunc pro tunc.  PECO avers that the late filing of its Replies to Exceptions was due to an administrative oversight.  Motion at 1.  PECO states that the acceptance of its Replies to Exceptions will not affect the substantive rights of the Complainant and that its response does not contain any information that has not been expressed to the Complainant or any new information which requires a response from the Complainant.  PECO relies on Section 1.2 of the Commission’s Regulations, 52 Pa. Code § 1.2, in support of its position that the Commission may disregard an error or defect of procedure that does not affect the parties’ substantive rights.  Motion at 2.  

	We will not consider PECO’s late-filed Replies to Exceptions under the circumstances in this case.  Pursuant to Section 1.15(a)(1) of our Regulations, 52 Pa. Code § 1.15(a)(1), we may consider PECO’s Replies to Exceptions if we find that “reasonable grounds are shown” for the failure to timely file the Replies.  PECO was required to file Replies to Exceptions by January 20, 2016, and PECO did not file its Replies until March 10, 2016, fifty days after they were due.  We do not view the administrative oversight cited by PECO as “reasonable grounds” for its late filing, particularly as PECO is represented by sophisticated counsel who frequently appears before the Commission.  

The Complainant’s Exceptions 	

	In her Exceptions, the Complainant continues to assert that she did not give Ms. Rodriguez permission to use her name to apply for service at the Wyoming Avenue address and maintains that she should not be responsible for the electric charges incurred on the Wyoming Avenue account.  Exc. at 1.  The Complainant references a judgment she obtained against Ms. Rodriguez for the disputed balance in Philadelphia Municipal Small Claims Court and has attached the court documents to her Exceptions.  Id. at 1, 2.  The Complainant has also attached to her Exceptions a Philadelphia Police Department complaint or incident report, alleging fraudulent conduct by Ms. Rodriguez.  Additionally, the Complainant states that she did not receive a copy of the transcript of the proceeding.[footnoteRef:6]            [6: 	 	In response to the Complainant’s statement, we note that the original transcript from the hearing is available for viewing in the Commission’s Secretary’s Bureau in Harrisburg.  Copies of the transcript may also be obtained from the official reporter upon payment of fixed fees.  52 Pa. Code § 5.254(a).    ] 


Disposition

In addressing the merits of the Exceptions, we will not address issues that are unrelated to the Findings of Fact and Conclusions of Law in the Initial Decision or issues that are not part of the record before us.  It is axiomatic that this Commission must base its decisions on the evidence of record, and we are prohibited from looking beyond the record for evidence not previously supplied to support a desired finding of fact and/or conclusion of law.

		The Complainant objects to one main issue in her Exceptions:  the ALJ’s conclusion that the Complainant is responsible for the electric service charges for the Wyoming Avenue account.  Based on our review of the record and the Exceptions and Replies thereto, we agree with the ALJ that the Complainant did not meet her burden of proving that there were incorrect charges on her bills.  During the hearing, the Complainant testified that she did not give Ms. Rodriguez permission to set up an electric service account in the Complainant’s name at the Wyoming Avenue address.  Tr. at 6, 8, and 9.  The Complainant also testified that PECO informed her that the charges from the Wyoming Avenue account would be removed from her Franklin Street account if the Complainant brought Ms. Rodriguez to PECO’s office and she accepted responsibility for the charges on the Wyoming Avenue account.  The Complainant stated that, although she and Ms. Rodriguez went to PECO’s office in June 2015, and Ms. Rodriguez admitted she was responsible for the electric charges, PECO did not remove the charges from the Complainant’s account.  Id. at 7.     

		Even if the Complainant’s testimony is enough to establish a prima facie case, PECO has presented evidence that is at least of co-equal value or weight to demonstrate that it did not violate the Code or the Commission’s Regulations or Orders by transferring the bill from the Wyoming Avenue account to the Franklin Street account. As the ALJ determined, based on the record, the Complainant either established service for Ms. Rodriguez or gave Ms. Rodriguez permission to establish service in the Complainant’s name.  Specifically, two of PECO’s exhibits support that the Complainant allowed Ms. Rodriguez to establish electric service in the Complainant’s name:  (1) a Company contact history record of a November 19, 2012 conversation between the Complainant and PECO, during which the Complainant stated that she allowed Ms. Rodriguez to open the account in her name but that Ms. Rodriguez would be responsible for the bill (PECO Exh. 8); and (2) a letter from PECO to the Complainant, dated August 5, 2013, containing the information from the November 19, 2012 conversation.  PECO Exh. 10.  PECO’s witness, Dana McCollum, a Company Regulatory Assessor, testified that Ms. Rodriguez did not have an account with PECO to which PECO could transfer the balance from the Wyoming Avenue account.  Ms. McCollum also testified that PECO would have accepted a check from Ms. Rodriguez for the balance due on the Wyoming Avenue account.  Tr. at 31.  The Complainant did not rebut the evidence presented by PECO.  

		    Based on the evidence before us, we conclude that PECO followed the Commission’s Regulations by transferring the balance from the Wyoming Avenue account to the Complainant’s active account for Franklin Street once a new customer applied for service at Wyoming Avenue.  Section 56.16(b) of the Commission’s Regulations, 52 Pa. Code § 56.16(b), provides that, when service at a residence is discontinued, “a public utility may transfer an unpaid balance to a new residential service account of the same customer.”  Because PECO presented evidence to demonstrate that the Complainant permitted Ms. Rodriguez to open the Wyoming Avenue account in the Complainant’s name, the Company properly transferred the balance from that account to the remaining open Franklin Street account in the Complainant’s name.  See Daniel Vermeychuk v. PECO Energy Company, Docket No. C-2013-2388323 (Order entered November 5, 2015).                        		         	             


Conclusion

For the reasons discussed herein we shall deny PECO’s Motion, deny the Complainant’s Exceptions, and adopt the ALJ’s Initial Decision, consistent with this Opinion and Order; THEREFORE,

IT IS ORDERED:

		1.	That the Motion to File Replies to Exceptions Nunc Pro Tunc, filed by PECO Energy Company on March 10, 2016, is denied.

		2.	That the Exceptions filed by Peyton Holmes on December 26, 2015, are denied.

		3.	That the Initial Decision of Administrative Law Judge Cynthia Williams Fordham, issued December 21, 2015, is adopted, consistent with this Opinion and Order.    

		4.	That the Complaint filed by Peyton Holmes against PECO Energy Company, at Docket No. C-2015-2478698 is dismissed, with prejudice.


5.	That this case shall be marked closed.    
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							BY THE COMMISSION,



							Rosemary Chiavetta
							Secretary

(SEAL)

ORDER ADOPTED:  June 30, 2016

ORDER ENTERED:  June 30, 2016
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