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INTRODUCTION



This Initial Decision dismisses the Complainant’s formal Complaint because he failed to sustain his burden of proof to establish that Philadelphia Gas Works violated any Commission orders or regulations. 

HISTORY OF THE PROCEEDING
On June 25, 2015, Alfreddie Postell (Complainant or Mr. Postell) filed a formal Complaint (Complaint) against Philadelphia Gas Works (PGW or Respondent) with the Pennsylvania Public Utility Commission (Commission).  In the Complaint, the Complainant indicated that the utility was threatening to, or had shut off, his service, that there were incorrect charges and that he was having safety and reliability issues.  The Complainant indicated that he had a number of health problems and needed service.  He requested a lower rate and a payment arrangement.  
This matter is a timely appeal of a decision from the Bureau of Consumer Services (BCS) at case number 3338220 which dismissed the informal complaint of the Complainant.  The decision indicated that there was meter tampering and that the Complainant was liable for the charges and would need to pay those charges to have service restored.  

On July 20, 2015, Respondent filed an Answer indicating that, while responding to Complainant’s call regarding a gas odor at the service address on April 22, 2015, PGW found meter tampering with respect to Meter No. 1639601.  Respondent further indicated that the PGW technician shut the gas off with multiple locking devices, and that the Complainant was subsequently billed $1,755.98, which included $1,252.75 for bypass usage, a $123.23 reconnection fee, and $380 for a security deposit.  



By Hearing Notice dated August 20, 2015, a hearing was scheduled for September 28, 2015 at 10:00 a.m., and the matter was assigned to me.
  



I issued a Prehearing Order on August 31, 2015.  The Prehearing Order directed the parties to comply with various procedural requirements and also explained that the complainant bears the burden of proof to establish that the respondent violated its tariff, the Public Utility Code, or a Commission Order or regulation, and that he is entitled to the relief requested in the Complaint.



The hearing convened as scheduled on October 26, 2015.  Complainant appeared pro se and testified.  Respondent appeared and was represented by Laureto Farinas, Esq., who presented the testimony of Patricia Bernard, a Customer Review Officer.  Respondent offered seven exhibits which were all admitted into evidence.    



The hearing resulted in a 51-page transcript.  The record closed on November 20, 2015, when I received the transcript of the hearing.

FINDINGS OF FACT

1. The Complainant in this case is Alfreddie Postell who resides at 4839 North Hutchinson Street, Philadelphia, Pennsylvania (Service Address).  Tr. 7.  
2. The Respondent in this proceeding is Philadelphia Gas Works.  

3. The Complainant resides at the Service Address alone.  Tr. 11.

4. The Complainant is retired.  Tr. 10.

5. The Complainant receives $2,100.00 per month in Social Security benefits.  Tr. 10.  

6. The Complainant does not have any other sources of income.  Tr. 10.  

7. The Complainant’s current household income with one household member places the household at 212% of the Federal Poverty guidelines.
  

8. The Complainant has had four medical certifications:  June 28, 2013, October 16, 2013, August 14, 2014 and October 23, 2014.  Tr. 28, 30, 33; PGW Exh. 1.  

9. The Complainant’s balance has never been zero since the last medical certification.  PGW Exhs. 3, 3A, 3B.

10. The Complainant has defaulted on multiple Company-issued payment arrangements:  February 13, 2013, July 1, 2013, November 5, 2013 and April 9, 2014.  Tr. 38; PGW Exh. 2A.  

11. The Complainant made seven payments to his account in 2012, three payments in 2013, four payments in 2014 and zero payments in 2015.  Tr. 43-44; PGW Exhs. 3, 3A, 3B.  
12. On March 23, 2015, PGW sent out a ten-day shut off notice.  Tr. 37; PGW Exh. 2.

13. On March 29, 2015, PGW provided a three-day field visit notice and on May 1, 2015, the Company gave the Complainant the final shut off order.  Tr. 37; PGW Exh. 2.  

14. The Complainant’s gas service was terminated by PGW on May 19, 2015 for nonpayment.  Tr. 44; PGW Exh. 1.

15. The total balance on the Complainant’s account is $2,526.49.  Tr. 44; PGW Exhs. 1 & 2. 

DISCUSSION
The Public Utility Code, 66 Pa.C.S. § 332(a), places the burden of proof upon the proponent of a rule or order.  As the proponent of a rule or order, complainant has the burden of proof in this matter pursuant to 66 Pa.C.S. § 332(a).

To establish a sufficient case and satisfy the burden of proof, complainant must show that the respondent public utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Co. of Pa., 72 Pa.P.U.C. 196 (1990), Feinstein v. Philadelphia Suburban Water Co., 50 Pa.P.U.C. 300 (1976).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 578 A.2d 600, 602 (Pa.Cmwlth. 1990), alloc. den., 602 A.2d 863 (Pa. 1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Pa. Pub. Util. Comm’n, 447 A.2d 1100 (Pa.Cmwlth. 1982); Edan Transportation Corp. v. Pa. Pub. Util. Comm’n, 623 A.2d 6 (Pa.Cmwlth. 1993); 2 Pa.C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Pub. Util. Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 194 Pa.Super. 278, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dep’t of Public Welfare, White Haven Center, 480 A.2d 382 (Pa.Cmwlth. 1984).

Upon the presentation by the Complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the Complainant shifts to the Respondent.  If the evidence presented by the Respondent is of co-equal weight, the Complainant has not satisfied his burden of proof.  The Complainant would be required to provide additional evidence to rebut the evidence of the Respondent.  Burleson v. Pa. Pub. Util. Comm’n, 443 A.2d 1373 (Pa.Cmwlth. 1982), aff'd, 461 A.2d 1234 (Pa. 1983).  

While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. Pub. Util. Comm’n, 768 A.2d 1217 (Pa.Cmwlth. 2001).

Medical Certifications

The Complainant contends that he is entitled to a medical certification due to his ongoing chronic illnesses.  The Complainant testified that he suffers from a number of conditions that have been aggravated by the loss of his utility service.  The Complainant acknowledged that he was uncertain as to the number of medical certifications that the Company had already granted him.  The Company contends that the Complainant has exhausted his allotment of medical certifications at this time.  

The Commission allows for a customer to request a medical certification in instances where illness would make the loss of a utility service critical.  52 Pa.Code § 56.113.  However, the Commission limits the number of medical certifications a customer can receive under certain circumstances.  
Medical certifications may be renewed if the customer has met the obligation to pay bills.  In instances when a customer has not met that obligation, the number of renewals for the customer’s household is limited to two 30-day certifications filed for the same set of arrearages.  When the customer eliminates these arrearages, the customer is eligible to file new medical certificates.  52 Pa.Code § 56.114(2). 

According to PGW’s witness, the Complainant has had four medical certifications:  June 28, 2013, October 16, 2013, August 14, 2014 and October 23, 2014.  Tr. 28, 30, 33; PGW Exh. 1.  Documentation shows that the Complainant’s balance has never been zero since the last medical certification.  PGW Exhs. 3, 3A, 3B.  The Complainant did not dispute any of these assertions.  
Based on the above, it is clear that the Complainant is not entitled at this time to any further medical certifications under the Commission’s regulations.  The regulations clearly state that the customer is limited to two medical certifications for the same set of arrears.  In this instance, the Company has provided the Complainant with four medical certifications.  Further, the Complainant has not reduced his arrearage to zero since he received the last medical certification in October 2014.  Therefore, the Complainant has not met his burden in this regard and this portion of the Complaint must be dismissed.  

Termination of Service



The Complainant contends that he never received any notice before his service was terminated.  The Complainant denied that he received a 10-day notice or any other notice of the termination.  However, PGW asserts that the Complainant received proper notification prior to the termination of his service on May 19, 2015.  


A public utility may notify a customer and terminate service provided to a customer after notice is provided for any of the following actions by the customer: 

(1)Nonpayment of an undisputed delinquent account. 

•   •   •

(4)
Failure to comply with the material terms of a payment agreement.

52 Pa.Code § 56.81.  



Prior to terminating service for grounds, a public utility shall provide written notice of the termination to the customer at least 10 days prior to the date of the proposed termination and shall remain effective for 60 days.  52 Pa.Code § 56.91(a).  



A public utility may not interrupt, discontinue or terminate service without attempting to contact the customer or responsible adult occupant, either in person or by telephone, to provide notice of the proposed termination at least 3 days prior to the scheduled termination.  52 Pa.Code § 56.93(a).



If contact is attempted in person by a home visit, only one attempt is required.  The public utility shall conspicuously post a written termination notice at the residence if it is unsuccessful in attempting to personally contact a responsible adult occupant during the home visit.  52 Pa.Code § 56.93(c).


Immediately preceding the termination of service, a public utility employee shall attempt to make personal contact with a responsible adult occupant at the residence of the customer.  52 Pa.Code § 56.94.

Based on the testimony of PGW’s witness, on March 23, 2015, PGW sent out a ten-day shut off notice.  Tr. 37; PGW Exh. 2.  On March 29, 2015, PGW provided a three-day field visit notice and on May 1, 2015, the Company gave the Complainant the final shut off order.  Tr. 37; PGW Exh. 2.  The Complainant’s gas service was terminated by PGW on May 19, 2015 for nonpayment.  Tr. 44; PGW Exh. 1.  The total balance on the Complainant’s account is $2,526.49.  Tr. 44; PGW Exhs. 1 & 2. 

Further, the Complainant has defaulted on multiple Company-issued payment arrangements in February 13, 2013, July 1, 2013, November 5, 2013 and April 9, 2014.  Tr. 38; PGW Exh. 2A.  The Complainant made only seven payments to his account in 2012; three payments in 2013; four payments in 2014 and zero payments in 2015.  Tr. 43-44; PGW Exhs. 3, 3A, 3B.  

In this matter, PGW was entitled to terminate service because the Complainant defaulted on multiple Company issued payment arrangements.  Company records and the testimony of its witness indicate that the Complainant was given proper notice of the termination.  The Complainant’s statements that he did not receive any notice are not sufficient to meet his burden of proof in this matter.  “Mere bald assertions … do not constitute evidence.”  Pennsylvania Bureau of Corrections v. City of Pittsburgh, 516 Pa. 75, 532 A.2d 12 (1987); Mid-Atlantic Power Supply Association of Pennsylvania v. Pa. Pub. Util. Comm’n, 746 A.2d 1196, 1200 (Pa.Cmwlth. 2000); see also, Steffy’s Pattern Shop v. Frontier Communications of Pennsylvania, Inc., R-00994808, (Opinion and Order entered March 3, 2000).  Based on all of the above, the Complainant has failed to meet his burden of proof and as such this portion of the Complaint is dismissed.  
Terms of Restoration

The Complainant asserts that he is unable to comply with the terms of restoration of his utility service that PGW provided.  PGW indicates that the terms given to the Complainant are in compliance with the Commission’s orders and regulations.  

Under the Public Utility Code, a public utility shall provide for and inform the applicant or customer of a location where the customer can make payment to restore service.  52 Pa.Code § 56.191(c)(1).  The public utility may require full payment of any outstanding balance incurred together with any reconnection fees by the customer prior to reconnection of service if the customer has defaulted on two or more payment arrangements.  52 Pa.Code § 56.191(c)(2)(i). 



A public utility may require the payment of any outstanding balance if the customer resided at the property for which service is requested during the time the outstanding balance accrued and for the time the customer resided there, not exceeding four years prior to the date of requesting that service be restored.  52 Pa.Code § 56.191(d). 



According to PGW, the Complainant has defaulted on multiple Company-issued payment arrangements in February 13, 2013, July 1, 2013, November 5, 2013 and April 9, 2014.  Tr. 38; PGW Exh. 2A.  The total balance on the Complainant’s account is $2,526.49.  Tr. 44; PGW Exhs. 1 & 2.


The Complainant has defaulted on multiple Company-issued payment arrangements.  As such, PGW is entitled to request the full amount of the outstanding balance under the Commission’s regulations.  See 52 Pa.Code § 56.191(c)(2)(i).  There is nothing in the record to show that the Company is in violation of any Commission regulations and therefore, the Complainant has not met his burden of proof and this part of the Complaint must be dismissed.  
Payment Arrangement



The Complainant requests a payment arrangement in this matter.  PGW contends that the Complainant is not entitled to a payment arrangement due to his poor payment history and asserts that the Complainant has defaulted on multiple Company-issued payment arrangements.  No one disputes that the Complainant has not been issued a Commission payment arrangement.  
The Responsible Utility Customer Protection Act, 66 Pa.C.S. §§ 1401, et seq. (the Act or Chapter 14) applies to complaints alleging inability to pay and requesting a Commission-issued payment arrangement.  This law provides strict guidelines that the Commission must follow in handling customer complaints.  Section 1405(a) of the Public Utility Code read as follows: 

§ 1405. Payment arrangements

(a) GENERAL RULE.-- The commission is authorized to investigate complaints regarding payment disputes between a public utility, applicants and customers.  The commission is authorized to establish payment arrangements between a public utility, customers and applicants within the limits established by this chapter.

66 Pa.C.S. § 1405(a).

In cases where the Commission is authorized by law to establish a payment arrangement between a customer and a utility, it has the responsibility to exercise its authority very judiciously where a utility has lawfully terminated a customer for nonpayment.  Specifically, the Commission should exercise its discretion to issue payment arrangements only on behalf of customers who have demonstrated some evidence of good faith effort to pay their utility bills or who have experienced a significant change of circumstances beyond their control.  George Crawford v. National Fuel Gas Distribution Corp., Docket No. C-20066348 (Opinion and Order entered December 6, 2007).

It is undisputed that the Complainant resides at the Service Address alone.  Tr. 11.  The Complainant is retired.  Tr. 10.  Mr. Postell receives $2,100.00 per month in Social Security benefits and does not have any other sources of income.  Tr. 10.  The Complainant’s current household income with one household member places the household at 212% of the Federal Poverty guidelines.
  This would make the Complainant a Level 2 customer.  See 66 Pa.C.S. § 1405(b)(2).

Under the circumstances, the Complainant would normally qualify for a payment arrangement of three years on his balance of $2,526.49.  However, in this instance, the Complainant has defaulted on four Company-issued payment arrangements.  Tr. 38; PGW Exh. 2A.  The Complainant made only seven payments to his account in 2012; three payments in 2013; four payments in 2014 and zero payments in 2015.  Tr. 43-44; PGW Exhs. 3, 3A, 3B.  
In this matter, the Complainant has a poor payment history and has defaulted on numerous Company-issued payment arrangements.  While the Complainant has not had a prior Commission payment arrangement, in this instance, I do not believe that the Complainant has demonstrated a good faith effort to pay his utility bills.  As such, the Complainant’s request for a payment arrangement must be denied.  
CONCLUSIONS OF LAW
1. The Commission has jurisdiction over the parties to and subject matter of this proceeding.  66 Pa.C.S. § 701.
2. Pursuant to 66 Pa.C.S. § 332(a), the burden of proof in this proceeding is upon the complainant.  66 Pa.C.S. § 332(a).

3. Any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Pa. Pub. Util. Comm’n, 447 A.2d 1100 (Pa.Cmwlth. 1982); Edan Transportation Corp. v. Pa. Pub. Util. Comm’n, 623 A.2d 6 (Pa.Cmwlth. 1993); 2 Pa.C.S. § 704.
4. In instances when a customer has not met the obligation to pay bills, the number of renewals of medical certifications for the customer’s household is limited to two 30-day certifications filed for the same set of arrearages.  When the customer eliminates these arrearages, the customer is eligible to file new medical certificates.  52 Pa.Code § 56.114(2).

5. A public utility may notify a customer and terminate service provided to a customer after notice is provided for nonpayment of an undisputed outstanding balance or failure to comply with the material terms of a payment arrangement.  52 Pa.Code § 56.81.
6. The public utility may require full payment of any outstanding balance incurred together with any reconnection fees by the customer prior to reconnection of service if the customer has defaulted on two or more payment arrangements.  52 Pa.Code § 56.191(c)(2)(i).

7. The Responsible Utility Customer Protection Act, 66 Pa.C.S. §§ 1401, et seq. (the Act or Chapter 14) applies to complaints alleging inability to pay and requesting a Commission-issued payment arrangement.  
8. The Commission should exercise its discretion to issue payment arrangements only on behalf of customers who have demonstrated some evidence of good faith effort to pay their utility bills or who have experienced a significant change of circumstances beyond their control.  George Crawford v. National Fuel Gas Distribution Corp., Docket No. C-20066348 (Opinion and Order entered December 6, 2007).
ORDER



THEREFORE, 



IT IS ORDERED:

1. That the Complaint of Alfreddie Postell against Philadelphia Gas Works at Docket No. F-2015-2490377 is denied and dismissed; 
2. That the record at Docket No. F-2015-2490377 be marked closed.

Date:
  May 17, 2016     

/s/









Marta Guhl




Administrative Law Judge

� 	The hearing was cancelled and rescheduled for Monday, October 26, 2015 at 10:00 a.m. via Hearing Cancellation/Reschedule Notice dated August 24, 2015 due to the papal visit in Philadelphia, Pennsylvania.  


� 	Federal Register, Vol. 81, No. 15, January 25, 2016, pp. 4036-4037.  Also see � HYPERLINK "http://aspe.hhs.gov/poverty" �http://aspe.hhs.gov/poverty�.





� 	Federal Register, Vol. 81, No. 15, January 25, 2016, pp. 4036-4037.  Also see � HYPERLINK "http://aspe.hhs.gov/poverty" �http://aspe.hhs.gov/poverty�.
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