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OPINION AND ORDER

BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the Petition for Reconsideration, Amendment and/or Clarification (Petition), filed by Philadelphia Gas Works (PGW or the Company), on February 12, 2016, concerning the Opinion and Order entered January 28, 2016 (January 2016 Order), in the above-captioned proceedings.  Answers to the Petition were filed by the Office of Consumer Advocate (OCA) and the Philadelphia Industrial and Commercial Gas Users Group (PICGUG) on February 22, 2016.  For the reasons stated below, we shall grant PGW’s Petition.

I.	History of the Proceeding

On February 14, 2012, Governor Corbett signed into law Act 11 of 2012, (Act 11), which amended Chapters 3, 13 and 33 of the Public Utility Code (Code).  66 Pa. C.S. § 101, et seq.  Act 11, inter alia, provides jurisdictional water and wastewater utilities, electric distribution companies, and natural gas distribution companies or a city natural gas distribution operation with the ability to implement a distribution system improvement charge (DSIC) to recover reasonable and prudent costs incurred to repair, improve, or replace certain eligible distribution property that is part of the utility’s distribution system.  On August 2, 2012, the Commission entered its Order in Implementation of Act 11 of 2012, Docket Number M-2012-2293611 (Final Implementation Order), which established procedures and guidelines necessary to implement Act 11 and included a Model Tariff for DSIC filings.

		On September 1, 2015, PGW filed a Petition for Waiver of Provisions of Act 11 to Increase the Distribution System Improvement Charge CAP and to Permit Levelization of DSIC Charges (Petition for Waiver).  In the Petition for Waiver, PGW requested that the Commission grant the following:  (1) waive the current DSIC cap of 5% of distribution revenues to approve an increase to 7.5%, with a total 10% cap including any reconciliation recovery; (2) waive or suspend the requirements of Act 11 to permit PGW to use an annualized, levelized charge as the basis for establishing a DSIC; (3) waive the requirements of Act 11 to exempt PGW from paying interest on DSIC overcollections; (4) authorize the filing, on one day’s notice, of a proposed tariff supplement containing these changes, for service rendered on or after January 1, 2016; and (5) direct PGW to file a revised Long-Term Infrastructure Improvement Plan (LTIIP) consistent with these changes. 
		On September 17, 2015, the OCA filed a Notice of Intervention, an Answer to the Petition for Waiver, and a Formal Complaint and Public Statement.  The Complaint was docketed at C-2015-2504092.  On September 18, 2015, the Commission’s Bureau of Investigation and Enforcement (I&E) filed an Answer to the Petition for Waiver.  On September 21, 2015, the Office of Small Business Advocate (OSBA) filed a Notice of Intervention, an Answer, and a Public Statement.  On September 21, 2015, PICGUG filed an Answer to the Petition for Waiver.

		On October 13, 2015, the Environmental Defense Fund (EDF) filed a Petition to Intervene.  By Order dated October 29, 2015, Administrative Law Judges (ALJs) Christopher P. Pell and Marta Guhl granted the EDF’s Petition to Intervene.  On November 2, 2015, the Clean Air Council (CAC) filed a Petition to Intervene.  By Order dated November 4, 2015, the ALJs granted the CAC’s Petition to Intervene.

		An evidentiary hearing was held on November 5, 2015.  

		On November 9, 2015, PGW and I&E filed a Stipulation with regard to the implementation of PGW’s requested waivers.  PGW/I&E Exh. 1.  

		The Parties, with the exception of the CAC, filed Main Briefs on November 13, 2015.  The Parties, with the exception of the CAC and PICGUG, filed Reply Briefs on November 17, 2015.

By Recommended Decision (R.D.) issued December 11, 2015, the ALJs granted PGW’s Petition for Waiver, as modified by the Stipulation between PGW and I&E.  R.D. at 105, 106.  Exceptions to the Recommended Decision were filed by the OCA and PICGUG on December 30, 2015, and by PGW on December 31, 2015.  Replies to Exceptions were filed by EDF on January 4, 2016, and by the OCA, I&E, and PGW on January 11, 2016.

In our January 2016 Order, we (1) granted and/or denied, in full, or in part, the Exceptions filed by the Parties; (2) adopted the ALJs’ Recommended Decision, in part, and reversed it, in part; (3) granted PGW’s Petition for Waiver, in part, and denied it in part, and (4) sustained, in part, and dismissed, in part, the Formal Complaint filed by the OCA, at Docket No. C-2015-2504092.  January 2016 Order at 71.

		As previously noted, PGW filed its Petition on February 12, 2016, and Answers to the Petition were filed by the OCA and PICGUG on February 22, 12016.

II.	Background

		By its Petition for Waiver, PGW sought waivers of certain statutory provisions established by Act 11 regarding the calculation of its DSIC in order to facilitate the Company’s proposed acceleration of its gas main replacement program.  Specifically, PGW requested that the Commission grant the following:

· Waive the statutory requirement that the DSIC not exceed 5% of billed distribution revenues, pursuant to Section 1358(a)(1) of the Code, and permit PGW to increase the cap to 7.5%, exclusive of amounts necessary to reconcile undercollections.

· Permit PGW to increase the DSIC by an additional 2.5%, or up to 10%, in order to allow recovery of under collections.[footnoteRef:1] [1: 		As noted in our January 2016 Order, PGW also requested permission to waive the requirements of Act 11 to exempt it from paying interest on DSIC overcollections.  However, PGW agreed to withdraw that request in response to concerns raised by other Parties.  January 2016 Order at 10, n.1 (citing PGW St. 2-R at 3.)] 


· Waive the statutory requirement that the DSIC be designed to recover only the costs relating to eligible property placed into service during the prior quarter, as set forth in Section 1357(a)(1)(ii) of the Code, and instead, allow PGW to levelize and annualize annual costs for DSIC recovery purposes.


Petition for Waiver at 9-26.

		According to PGW, these proposed changes to its DSIC would allow the Company to accelerate the replacement of cast iron gas mains by permitting it to spend approximately $33 million annually on its main replacement program, or approximately $11 million more than the maximum allowed under its then-current DSIC.  PGW asserted that this increased spending would produce a 44% decrease in the projected timeline to replace the mains, from eighty-six years to forty-eight years, based on its current LTIIP.  Petition for Waiver at 14.  PGW contended that its proposals were supported by an April 21, 2015 report prepared by Commission staff, which recommended, inter alia, that PGW seek permission to raise its DSIC above the current 5% cap, and annualize and levelize its billings for DSIC-eligible costs, in order to allow the Company to accelerate the pace of its replacement of at-risk gas mains.  Id. at 10-14, 21-22 (citing Pennsylvania Public Utility Commission Staff Report: Inquiry into Philadelphia Gas Works’ Pipeline Replacement Program (Staff Report)).

		PGW also proposed that within fifteen days of Commission approval of its accelerated main replacement plan, the Company would file a petition to modify and amend its current LTIIP, consistent with Commission Regulations.  PGW stated that its updated LTIIP would take account of the additional funding levels resulting from the 7.5% cap, with the priorities guided by recently completed independent benchmarking and prioritization studies, and by the risk assessment set forth in its Distribution Integrity Management Plan, after that Plan has been revised to respond to issues raised by the Commission’s Gas Safety Division.  PGW M.B. at 3.

		On November 4, 2015, PGW and I&E reached an agreement on the implementation of the requested waivers, which was memorialized in a Stipulation between the two Parties filed on November 9, 2015.  In accordance with this Stipulation, PGW and I&E agreed to the following provisions regarding the timing and procedure for filing an amended LTIIP:

(B)(1)	By December 31, 2015, or fifteen (15) days after the entry of the PUC’s Order approving PGW’s Petition whichever is later, PGW shall submit a Petition to the PUC to amend its LTIIP which will, inter alia,

(a)	Identify how PGW proposes to expend the increased DSIC revenues, including identifying the types and sizes of at risk main PGW proposes to target with the increased revenues;

(b)	Utilize PGW’s Distribution Integrity Management Program (“DIMP”) risk scores, as modified by PGW to respond to issues raised by the PUC’s Gas Safety Division’s Non-Compliance letter to PGW dated May 7, 2015; and

(c)	Provide a plan showing how PGW intends to train staff and contractors to meet the Operator Qualification requirements of 49 CFR Subpart N and to otherwise demonstrate that it will have qualified personnel available to accomplish the accelerated main replacement authorized by the PGW Petition.

(2)	To the extent feasible, PGW shall consult with I&E about the contents of its revised LTIIP prior to its formal filing with the Commission.

(3)	The Stipulating Parties will request that the PUC rule on PGW’s Petition to Amend its LTIIP on or before May 1, 2016.

(4)	PGW agrees that it shall not undertake any main replacement made possible by the incremental DSIC funding ($11 million) authorized by the PGW Petition unless and until the PUC has approved PGW’s Amended LTIIP.


PGW M.B. at 21; PGW/I&E Exh. 1 at ¶ 1.B.

		Both I&E and EDF supported PGW’s Petition for Waiver and recommended that the Commission grant it.  However, the OCA, OSBA, and PICGUG opposed the Commission’s granting the Petition for Waiver and raised a number of issues regarding PGW’s proposals as set forth therein.  In our January 2016 Order, we discussed in detail the positions of the Parties, the ALJs’ recommendations on the issues, and our dispositions of the issues, as described below.

III.	Discussion

A.	Legal Standards 

		The Public Utility Code (Code) establishes a party’s right to seek relief following the issuance of our final decisions pursuant to Subsection 703(f), relating to rehearing, as well as Subsection 703(g), relating to the rescission and amendment of orders.  66 Pa. C.S. § 703(f) and § 703(g).  Such requests for relief must be consistent with Section 5.572 of our Regulations, relating to petitions for relief following the issuance of a final decision.  52 Pa. Code § 5.572

		The standards for granting a Petition for Reconsideration were set forth in Duick v. Pennsylvania Gas and Water Company, 56 Pa. P.U.C. 553 (1982):  

A Petition for Reconsideration, under the provisions of 66 Pa. C.S. § 703(g), may properly raise any matters designed to convince the Commission that it should exercise its discretion under this code section to rescind or amend a prior order in whole or in part.  In this regard we agree with the Court in the Pennsylvania Railroad Company case, wherein it was stated that “[p]arties . . . , cannot be permitted by a second motion to review and reconsider, to raise the same questions which were specifically decided against them . . . .”  What we expect to see raised in such petitions are new and novel arguments, not previously heard, or considerations which appear to have been overlooked by the Commission.  


Duick, 56 Pa. P.U.C. at 559 (quoting Pennsylvania Railroad Co. v. Pennsylvania Public Service Commission, 179 A. 850, 854 (Pa. Super.1935)).  

		Under the standards of Duick, a petition for reconsideration may properly raise any matter designed to convince this Commission that we should exercise our discretion to amend or rescind a prior Order, in whole or in part.  Such petitions are likely to succeed only when they raise “new and novel arguments” not previously heard, or considerations which appear to have been overlooked or not addressed by the Commission.  Duick, 56 Pa. P.U.C. at 559. 

		Before addressing the Petition, we note that any issue not specifically addressed herein has been duly considered and will be denied without further discussion.  It is well settled that the Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

B.	January 2016 Order

		In our January 2016 Order, we granted PGW’s request for a waiver of the 5% DSIC cap, pursuant to 66 Pa. C.S. § 1358(a)(1), and permitted PGW to raise its DSIC cap to 7.5%, subject to certain conditions. January 2016 Order at 41-47.  However, we denied PGW’s request for an additional 2.5% increase to its DSIC for reconciliation purposes.  Id. at 54-56.  In addition, we granted PGW’s request for a waiver, pursuant to 66 Pa. C.S. § 2212(c), of the requirement that its DSIC be updated on a quarterly basis to reflect eligible property placed into service during the prior quarter, as set forth in 66 Pa. C.S. § 1357(a)(2), and allowed PGW to levelize and annualize its DSIC-eligible costs for DSIC recovery purposes, subject to certain conditions.  Id. at 68-71.  

	1.	Waiver of DSIC Cap and Increase in DSIC to 7.5%

		In support of our decision to grant PGW’s request for a waiver of the 5% DSIC cap and raise its DSIC to 7.5%, we asserted the following:

It is undisputed in this proceeding that PGW’s aging gas distribution infrastructure poses significant safety and reliability issues, and that the current pace of the Company’s replacement efforts is unacceptable and potentially harmful to the public.  The record reflects that 66% of PGW’s 3,000 miles of gas main infrastructure consists of at-risk cast iron and unprotected steel mains.  This percentage is among the highest of any natural gas distribution company in Pennsylvania.  In addition, there has been a definite upward trend in gas leaks and broken pipes on the Company’s system over the past several years.  This state of affairs is particularly troubling given that PGW operates in an urban environment with a high population density.  PGW St. 1 at 1-9.  The Staff Report cited by PGW and I&E further describes the poor condition of PGW’s distribution infrastructure and confirms the need for PGW to undertake an aggressive main replacement strategy.  Staff Report at 33-34.


January 2016 Order at 41-42 (footnote omitted).

		We found that in order for PGW to address these substantial infrastructure issues, it must obtain the additional funding necessary to further accelerate its main replacement efforts, and that granting PGW a waiver of the statutory 5% DSIC limitation, as provided for in Act 11, may be the most cost-effective and least problematic means of ensuring that the Company can obtain this additional funding in a timely fashion.  Based on the evidence presented in this case, we found that PGW met its burden of showing that a waiver of the 5% DSIC cap would “ensure and maintain adequate, efficient, safe, reliable and reasonable service,” as required by 66 Pa. C.S. § 1358(a)(1).  January 2016 Order at 42.  We further found that PGW’s proposal to spend an additional $11 million per year on its main replacement program was reasonable and would permit the Company to achieve an approximate 44% reduction in the projected timeline to replace its at-risk mains, while having a modest impact on ratepayers.  Id. (citing PGW St. 1 at 10).  Accordingly, we granted PGW’s request to increase its DSIC cap to permit it to collect DSIC-eligible costs at a level representing 7.5% of its distribution revenues, which, we found, would provide the Company with the means to recover the additional $11 million it intends to spend to implement the accelerated replacement of its mains.  January 2016 Order at 42.

		While a number of the parties in this proceeding argued that PGW must first explore all other sources of funding for its accelerated main replacement program before the Commission could waive the 5% cap to allow an increase in DSIC recovery, we found that the various funding vehicles explored by the parties did not appear to be viable at this time.  We expressed our belief that the DSIC mechanism and the option to waive the 5% cap, as provided for in Act 11, were the most efficient and cost-effective tools available to address the urgent need for accelerating PGW’s main replacement efforts, and stated that our decision in this regard was consistent with the overall purpose of the DSIC under Act 11, which is to provide an additional mechanism for the recovery of costs for the repair, improvement, and replacement of eligible property, including PGW’s gas mains.  January 2016 Order at 43.  In addition, we declined to adopt the ALJs’ recommendation that PGW be required to make a formal request to the City of Philadelphia for a waiver of the City Fee. [footnoteRef:2]  Id. at 44. [2: 		As explained in our January 2016 Order, PGW pays an annual $18 million fee to the City pursuant to Section 2212(f) of the Code, 66 Pa. C.S. § 2212(f).  See January 2016 Order at 18, n.2. 
] 


		Also, while we found it was within our authority to require a utility to file a revised LTIIP when seeking an increase in the DSIC cap after its original LTIIP and DSIC petition were approved, we did not require PGW to file a revised LTIIP prior to our approval of an increase in the DSIC cap in order not to delay granting PGW’s request for the increase given the unique and exigent condition of the Company’s distribution infrastructure.  We concurred with the ALJs that PGW’s Petition for Waiver, in conjunction with the Stipulation, contained sufficient safeguards to ensure that the additional DSIC revenues would be prudently spent, while also ensuring that PGW’s ratepayers would be protected from overcollections.  January 2016 Order at 44-46.  In addition, we noted that (1) PGW intended to file a petition with the Commission for approval of an amended LTIIP within fifteen days of the entry of the January 2016 Order;[footnoteRef:3] (2) PGW agreed that it would not undertake any main replacement made possible by the proposed additional $11 million DSIC funding unless and until the Commission had approved the amended LTIIP; and (3) PGW would provide refunds to ratepayers of the additional DSIC revenues recovered with interest, if its Petition for an amended LTIIP was denied by the Commission.  Id. at 46. [3: 		PGW’s amended LTIIP was filed on February 12, 2016, and was approved by this Commission on June 9, 2016.  See Petition of Philadelphia Gas Works for Approval of a Modified Long-Term Infrastructure Improvement Plan, Docket No. P‑2012-2337737 (Order entered June 9, 2016).] 


		Although we approved PGW’s request for a waiver of the 5% DSIC cap and an increase in its DSIC recovery level to 7.5%, we agreed with arguments proffered by the OCA that the implementation of PGW’s accelerated main replacement program and increased DSIC recovery mechanism required close scrutiny.  Accordingly, we attached certain conditions to our approval of the waiver and increase in the DSIC recovery level, which we explained as follows:

 [I]n addition to directing that PGW abide by the conditions agreed upon in the Stipulation between PGW and I&E, we will also require the Company to provide quarterly reports containing information regarding its training efforts, the qualifications and performance of the contractors it uses, updates on the condition of the three categories of mains being replaced, how leaks and broken mains are trending, and how those trends are explained.  We will also direct that PGW file these reports with the Commission and serve them upon all Parties to this proceeding.  We will not require a separate report during any quarter in which PGW files an [Annual Asset Optimization Plan] or revised LTIIP that includes the information requested herein.

Moreover, in order to ensure that PGW does not undertake any main replacement work made possible by the approved additional DSIC funding, or spend any of this additional DSIC money, unless and until the Commission has approved the amended LTIIP, we will require PGW to take measures to guarantee that this additional DSIC money is not comingled with any of the Company’s other funds during the pendency of its amended LTIIP.  These measures shall include establishing a separate accounting mechanism to closely track and account for all incremental DSIC revenues collected above the current 5% level, and placing that money in a suitable escrow account until such time as the Commission approves an amended LTIIP that supports a level of expenditures on eligible property that justifies the increase of the DSIC cap to 7.5% as granted herein.


January 2016 Order at 46-47.

	2.	Increase in DSIC Cap to 10% for Reconciliation

		Although we granted PGW’s request to increase its DSIC cap and recovery level to 7.5%, we denied its request for an additional 2.5% increase to the DSIC for reconciliation purposes.  We found that Act 11 contemplates the possibility that an increase to the 5% DSIC cap may be advisable under certain circumstances in order to ensure safe and reliable service, but does not mandate that the Commission guarantee that a utility be able to collect DSIC revenues at the full percentage designated by the cap in any given quarter.  We rejected PGW’s assertion that future undercollections of DSIC revenues would be significant enough to merit an increase to the DSIC of 2.5% above its requested 7.5%, stating that we found nothing on the record to indicate that this will be the case.  Rather, we found that levelizing and annualizing PGW’s DSIC recovery will mitigate over and undercollections, as PGW itself had stated, and thus, will alleviate the need to further increase the DSIC.  Moreover, we expressed concern that an increase of PGW’s DSIC to 10%—a 100% increase in the then-current DSIC—would be unnecessarily burdensome to customers.  Accordingly, we concluded that although PGW had met its burden of proof to demonstrate that an increase of its DSIC to 7.5% was necessary to ensure adequate, efficient, safe, reliable and reasonable service, consistent with the legislative intent of Act 11, the Company did not meet its burden of proof regarding its request for an increase up to 10%.  January 2016 Order at 54-55.

	3.	Levelization and Annualization of the DSIC

		As noted, we granted PGW’s request for a waiver, pursuant to 66 Pa. C.S. § 2212(c), of the requirement that its DSIC be updated on a quarterly basis to reflect eligible property placed into service during the prior quarter, as set forth in 66 Pa. C.S. § 1357(a)(2).  In addition, we granted PGW’s request to levelize and annualize its DSIC-eligible costs for DSIC recovery purposes.  We found that levelization and annualization were reasonable means of mitigating the effects of seasonal usage fluctuations and PGW’s seasonal construction schedule, and would allow the Company to better meet its targeted spending levels and properly fund its proposed accelerated main replacement.  We also agreed with PGW that its proposed levelization and annualization of the DSIC would provide a more predictable revenue stream for the Company, even with seasonal usage variations, and would lead to more predictable bills for its customers.  Accordingly, we agreed with the ALJs’ conclusion that PGW provided an adequate legal and factual basis on which to justify a waiver of 66 Pa. C.S. § 1357(a)(1)(ii), pursuant to 66 Pa. C.S. § 2212(c).  January 2016 Order at 69.

		However, our granting of the waiver and request for levelization and annualization of DSIC-related costs was accompanied by the imposition of specific conditions, which we explained as follows:

With regard to accounting controls, we have already stated that we will require PGW to take measures to ensure that the additional money collected above the current 5% DSIC cap will be separately tracked and accounted for, and placed into an escrow account until after the Commission approves the Company’s amended LTIIP.  In addition, because a levelized/annualized DSIC will result in PGW’s collecting money from customers to cover DSIC-eligible costs that it may not yet have incurred at the time the money is collected, we agree with the OCA that PGW must take measures to ensure that this money is not diverted to other purposes.  Therefore, we will require PGW to separately track and account for all DSIC proceeds and expenditures in a separate accounting mechanism, and to specifically designate all revenues collected through the DSIC for future DSIC-related spending, or refunds to customers, if necessary. 

With regard to quarterly updates of the DSIC to minimize over or undercollections, we will require PGW to implement its proposed plan to adjust the DSIC percentage by October 1 if projected total billings and expenditures for the remainder of the year indicated that a material over or undercollection of plus or minus 2% is likely to occur.  However, we will also encourage PGW to make adjustments in earlier quarters if it is able to accurately determine that a material over or undercollection is likely to result by the end of the year.


January 2016 Order at 70.

C.	PGW’s Petition

		In its Petition, PGW requests that we reconsider and amend our January 2016 Order with regard to our denial of the Company’s request to increase its DSIC cap to 10% for reconciliation purposes.  PGW also requests that we amend and/or clarify the January 2016 Order with regard to the special tracking and accounting treatment of the Company’s DSIC revenues and expenditures that we directed PGW to implement.

	1.	Denial of 10% DSIC Cap

		a.	PGW’s Argument

		PGW requests that we reconsider our decision to deny the Company’s request to raise its DSIC cap by an additional 2.5%—or up to 10%—to accommodate the recovery of undercollected amounts.  PGW asserts that although we found nothing on the record to indicate that future undercollections would be significant enough to merit an increase to the DSIC of 2.5% above its requested 7.5%, more recent data has now revealed that PGW experienced an undercollection for 2015 of approximately $11.4 million.  Petition at 6 (citing PGW’s annual reconciliation data for the year ending December 31, 2015, filed January 29, 2016 at Docket No. M-2016-2526959, accompanying the Petition as Attachment 1).  PGW states that this amount is approximately the same as the amount of the DSIC increase originally requested in this proceeding, and is more than two and a half times the consolidated total of its prior undercollections.  Petition at 6.

		PGW admits that the primary cause for the large amount of this undercollection was the transition to an annualized and levelized DSIC.  As PGW explains:

The amount of undercollection for 2015 to a large degree (all but $500,000) is caused by PGW transitioning to an annualized, levelized DSIC in which PGW’s billed revenue for a month and its DSIC expenditures for the same month will be compared for each month in the calendar year.  Previously, to comply with the requirements of Act 11, PGW was forced to compare DSIC billed revenue to expenditures made in a prior 3-month period (with an additional one month reporting lag).  This created a four month lag.  Therefore, to eliminate this lag PGW’s 2015 undercollection encompasses 16 months of recoverable costs.


Petition at 6-7 (footnote omitted).

		PGW avers that, absent an additional increase in the DSIC cap, it will be forced to recover this 2015 undercollection amount by either reducing its DSIC-financed construction, or carrying the $11.4 million amount forward and adding it to the DSIC in the next year.  However, PGW contends that if it maintains its DSIC expenditures at the allowed $33 million annual level, it will never be able to recover the $11.4 million undercollection amount because its DSIC expenditures will always be at the level of the 7.5% cap.  PGW argues that reducing its DSIC-financed construction will delay its main replacement, which would run counter to the January 2016 Order’s determination that the Company’s antiquated cast iron mains need to be replaced as quickly as reasonably possible.  On the other hand, PGW asserts that delaying the recovery of its DSIC-related expenditures will have a negative effect on the Company’s cash flow, which could erode its financial indicators and risk the financial health of the Company.  Petition at 7.

		PGW contends that although the level of its 2015 undercollection was the result of a special, one-time event, the Company is likely to experience future undercollections of lesser amounts, which will force it to either reduce its rate of main replacement or carry the undercollection forward with the hope that it will have “cap space” at some time in the future to allow it to recover the undercollection.  Petition at 8.  Accordingly, PGW asks that the Commission reconsider its January 2016 Order and either permit an additional 2.5% increase to the DSIC cap as originally requested, or allow a temporary increase in the DSIC cap above the authorized 7.5% for the limited purpose of permitting the Company to recover the transitional undercollection that resulted from the move to an annualized, levelized DSIC.  Id.  Under the latter scenario, PGW would be willing to recover the 2015 transitional undercollection over a two-year period, or at a rate of $5.7 million a year, to recognize that the undercollection was created over a period longer than one year.  According to PGW, recovering the $11.4 million undercollection over a two-year period would require a temporary increase in the DSIC to 8.84%, which would increase residential rates by an additional $0.85 per month.  Id. at 9.

		b.	OCA’s Answer

		In its Answer to PGW’s Petition, the OCA opposes the Company’s request for an increase of the DSIC cap for reconciliation purposes on either a temporary or permanent basis.  The OCA acknowledges that PGW’s $11.4 million undercollection for 2015 was the result of the transition to an annualized and levelized DSIC, but argues that PGW specifically requested permission for such annualization and levelization, “so the situation is of its own making.”  OCA Answer at 5-6.  Moreover, the OCA contends that the Commission already determined that a DSIC cap of 7.5% is high enough to ensure that significant progress can be made in addressing the Company’s infrastructure issues without further burdening its ratepayers, and that every other utility manages its over and undercollections within the threshold of a 5% or 7.5% DSIC.  Id at 6 (citing January 2016 Order at 55).

		The OCA also argues that PGW can draw on other sources of funding to address its undercollections, such as internally-generated funds, reducing cash-on-hand, or seeking a waiver of the City Fee.  OCA Answer at 6-7.  In addition, the OCA opines that there is no guarantee that PGW can or will spend the entire amount of the $33 million it proposes to spend annually under the 7.5% DSIC cap, and that it can recover some portion of its undercollection if it spends less than that amount.  Furthermore, the OCA asserts that PGW intends to increase its distribution rates in 2017, which will allow the Company to recover more than its targeted $33 million investment.  Id at 7.

		The OCA further argues that the Commission already rejected PGW’s attempt to avoid any risk relating to future undercollections by seeking to raise the DSIC to 10%, and allowed the Company to annualize and levelize its DSIC in order to enable it to manage its undercollections within a 7.5% DSIC cap.  OCA Answer at 7-8 (citing January 2016 Order at 55, 69-70).  The OCA contends that PGW cannot now argue that its ability to charge the full amount of its construction budget in advance and without regard to seasonal usage variations renders it less able than other utilities to manage its over or undercollections.  OCA Answer at 8.

		Although the OCA does not believe that PGW’s one-time transitional undercollection provides justification for the Commission to reconsider its denial of a 10% DSIC cap, it does agree that PGW should be permitted to recover the infrastructure investment that it would have been eligible to recover if not for the transition to an annualized and levelized DSIC.  Accordingly, the OCA states that it is willing to work with PGW to determine a fair and reasonable means for the Company to recover the transition costs within the 7.5% DSIC cap.  OCA Answer at 2, 7.

		c.	PICGUG’s Answer

		In its Answer, PICGUG expresses its opposition to PGW’s position on this issue, stating that it relies on a flawed interpretation of the January 2016 Order.  PICGUG Answer at 2.  PICGUG contends that the Commission already determined that a utility’s undercollection expenses must be managed within the allowed DSIC cap, and that a utility is not permitted to accelerate its infrastructure investment up to the level of the cap during periods when it must account for undercollections from prior periods.  Thus, PICGUG concludes that PGW’s argument that the Company should be permitted to recover DSIC expenses up to the full amount of the cap and collect an additional amount to address undercollections does not meet the Duick standards.  Id. at 3-4 (citing January 2016 Order at 54-55).

		PICGUG also contends that PGW’s one-time transitional undercollection does not negate the Commission’s conclusion that the Company’s undercollections should be minimized under the annualized and levelized rate design.  PICGUG Answer at 4 (citing January 2016 Order at 55).  In this regard, PICGUG argues as follows:

PGW’s Petition confirms that almost all of the $11 million undercollection, save $500,000, is attributable to the transition to a levelized and annualized DSIC rate design.  See Petition, p. 7 n. 15.  Therefore, when properly assessed in the context of the relief granted by the [January 2016 Order], i.e. a 50% increase to the Company’s DSIC intended to accelerate main replacements over a 48-year period, the occurrence of a one-time undercollection that delays some investment solely at the outset of the program constitutes a rather insignificant development that can be resolved through normal operation of the DSIC reconciliation.  See id. at 42 n. 8.  The one-time transitional nature of PGW’s reported $11 million undercollection should only reinforce the Commission’s finding that future undercollections will be manageable, thereby affirming that the DSIC approved by the [January 2016 Order] will lead to substantial acceleration of PGW’s pipeline replacement, as intended.


PICGUG Answer at 4 (emphasis in original).

		Finally, PICGUG urges the Commission to reject PGW’s contention that an additional increase to the DSIC for reconciliation purposes will not have a significant impact on customers.  PICGUG asserts that PGW only provided information regarding the effect of such an increase on residential customers, with no documentation of the impact on larger commercial or industrial customers.  Moreover, PICGUG contends that the effect on residents and businesses of the 50% increase in the DSIC already granted to PGW must be considered in conjunction with an electric rate increase already experienced by these customers on January 1, 2016, and an upcoming Philadelphia Water Department rate increase that will be effective July 1, 2016.  PICGUG Answer at 5.  PICGUG argues that the 50% DSIC increase granted to PGW will already allow the Company to significantly accelerate its main replacement over a forty-eight year period, and that “subjecting customers to yet another utility rate increase would be unjust and unreasonable.”  Id.

	2.	Additional Accounting Requirements

		a.	PGW’s Argument

		PGW requests that we reconsider and/or clarify our imposition of the additional accounting requirements regarding its DSIC recovery and expenditures as a condition of granting its requests for a DSIC increase to 7.5%, and for the annualization and levelization of DSIC-related costs.  PGW first takes issue with our directive that the Company separately track and account for all DSIC revenues “collected.”  See January 2016 Order at 46, 70.  PGW explains its objection to our use of the word “collected” as follows:

PGW does not track DSIC proceeds/revenues collected but instead accounts for DSIC revenues on the basis of the amounts billed.  Amounts collected are tracked and accounted for on a gross basis and affect PGW’s uncollectible expense and its cash receipts.  Accordingly, PGW’s DSIC billings, including its reconciliation mechanism, are not, and have never been affected by PGW’s actual overall collections.

Focusing on billed revenues is consistent with Act 11 as well as prior PUC implementation Orders.

***

Moreover, PGW does not have the ability to distinguish individual components of payments received from customers or the individual components of payments received from other parties on behalf of customers on the basis of individual tariff items.  As noted above, collected revenues are accounted for on an overall basis.

Even if PGW could track collections by individual tariff item, the proposed segregation of revenues in an escrow account would not be practical due to the timing issues related to late payments, and the effect of payments received from customers on budget billing or payment arrangements.  Such a special process to track and separate out actual amounts collected for DSIC would be very complex and prohibitively expensive.


Petition at 10-11 (footnotes omitted).

		PGW avers that it is willing to track DSIC revenues billed in excess of 5% until its modified LTIIP is approved by the Commission, and to account for those billings in a special account.  PGW states that it would comply with the escrow requirement by establishing a “Deferred Outflow of Resources” account on its balance sheet, and recording billed DSIC revenues above 5% in that account and segregating those billings from its general revenue account until the modified LTIIP is approved.  Petition at 11.  However, PGW contends that there is no justification for requiring the Company to apply special accounting treatment to the entirety of its DSIC on a permanent basis, as directed in the January 2016 Order.  PGW argues that it accounts for its DSIC in the same manner as it does all of its automatic adjustment clauses.  According to PGW, its current tracking mechanism is consistent with the requirements of Act 11 and the Commission’s implementation directives, and is subject to annual audit and refund.  PGW contends that nothing in the January 2016 Order indicates that its current tracking and accounting mechanism is inadequate.  Petition at 11-12.

		PGW also asserts that it already agreed in this proceeding that its quarterly reconciliation update could include the amount actually billed to customers in the quarter as well as the amount of actual main replacement placed in service during the quarter.  Petition at 12 (citing PGW M.B. at 42).  PGW also notes that the January 2016 Order adopted the Company’s proposal to adjust its DSIC percentage by October 1 if projected total billings and expenditures for the remainder of the year indicated that an over or undercollection of plus or minus 2% was likely to occur.  Petition at 12 (citing January 2016 Order at Ordering Paragraph 8(e)).  PGW maintains that its current tracking and reconciliation process ensures that (1) all DSIC dollars billed will be tracked and accounted for; (2) amounts expended for applicable cast iron main replacement will be tracked and accounted for; (3) PGW will take steps to minimize over or undercollections during the applicable year; and (4) at year end, any amounts billed but not spent on main replacement will be returned to ratepayers with interest.  Petition at 12.

		Finally, PGW asserts that “establishing a special tracking and accounting mechanism for the DSIC on a permanent basis will add costs, could be confusing to financial and other analysts and could raise questions by the financial community or PGW’s external auditors.” Petition at 13.  PGW opines that if a special accounting mechanism is necessary, the need for that mechanism should end when the Commission approves the amended LTIIIP.  Id.

		Accordingly, PGW requests that the Commission amend Ordering Paragraph 8.c of the January 2016 Order as follows:

To take measures to ensure that the approved, additional distribution system improvement charge money is not comingled with any of Philadelphia Gas Work’s other funds during the pendency of its amended Long Term Infrastructure Improvement Plan, including closely tracking and accounting for all incremental distribution system improvement charge revenues collected billings above the current 5% level and placing accounting for that money in an escrow  separate account until the Commission approves the amended Long Term Infrastructure Improvement Plan.


Petition at 13.  PGW further requests that the Commission amend Ordering Paragraph 8.d of the January 2016 Order as follows:

To separately track and account for all distribution system improvement charge billings above the current 5% level proceeds and expenditures in a separate accounting mechanism and to specifically designate all billings above the current 5% level  revenues collected through the distribution system improvement charge for future distribution system improvement charge-related spending or refunds to customers until the Commission approves the amended Long Term Infrastructure Improvement Plan.  Upon Commission approval of its amended Long Term Infrastructure Improvement Plan, PGW shall account for and report its DSIC revenues, expenditures and reconciliation in accordance with Act 11, PGW’s Tariff and this Order, and in addition:

	(i)	PGW’s quarterly reconciliation updates shall include the amount actually billed to customers in the quarter as well as the amount of actual DSIC main replacement placed in service during the quarter;

	(ii)	In addition to the requirements set forth in Paragraph 8(e), below, PGW shall also review all quarterly results to monitor for projected year-end material over or undercollections and propose an adjustment to its Distribution System Improvement Charge percentage when warranted.

	(iii)	PGW shall file all quarterly reconciliation updates upon the Office of Consumer Advocate, the Office of Small Business Advocate and the PUC’s Bureau of Investigation and Enforcement.


Petition at 14.

		b.	OCA’s Answer

		In its Answer to PGW’s Petition, the OCA concurs with the Company that the tracking and accounting requirements that we imposed on the Company should apply to DSIC amounts billed rather than collected.  OCA Answer at 1, 5.  The OCA states that the use of billed revenues is consistent with Act 11 and prior Commission implementation orders, and notes that the record in this proceeding did not address the distinction between “billed” and “collected.”  Id at 5 (citing 66 Pa. C.S. §§ 1358(a)(1), (d)(1); Final Implementation Order; PGW DSIC Annual Reconciliation 1307(e), Docket No. M-2014-2408253; PGW DSIC Annual Reconciliation 1307(e), Docket No. M-2015-2466528; OCA St. 1 at 12, 15, 20; OCA St. 1S at 9-10).

		However, the OCA objects to PGW’s request that we remove the requirement for the Company to apply the special tracking and accounting treatment of DSIC revenues and expenditures on an ongoing basis.  The OCA contends that as long as PGW annualizes and levelizes its DSIC, the additional accounting measures imposed on PGW should remain in place.  OCA Answer at 10.  The OCA argues that, as a cash flow company, if PGW is not required to designate the dollars collected through the DSIC for future DSIC spending or refund, nothing will prevent it from diverting those funds to other purposes and then seeking relief from the Commission to address the shortfall.  Id. (citing January 2016 Order at 70; OCA St. 1 at 12-15; OCA St. 1S at 8-10; Tr. at 119‑120).  The OCA further contends that PGW cites no record evidence to support its claims that establishing a special account for its DSIC revenues and expenditures will add costs or could be confusing to analysts or auditors.  The OCA asserts that in contrast, it provided evidence “that additional accounting protections are a fair counterbalance to allowing PGW to charge a 7.5% DSIC and to annualize and levelize its DSIC rate.”  OCA Answer at 11 (citing OCA St. 1 at 12-15; OCA St. 1S at 8-10).

		Finally, the OCA asserts that it does not object to PGW’s proposal to implement additional protections by establishing a temporary special account to track DSIC billings in excess of 5%, and its commitment to add information to its quarterly reconciliation updates as noted above.  However, the OCA contends that these requirements must be in addition to, and not in place of, the special tracking and accounting requirements already established in the January 2016 Order.  OCA Answer at 11.

D.	Disposition

As stated above, Petitions for Reconsideration are governed by Duick, which essentially requires a two-step analysis.  First, we determine whether a party has offered new or novel arguments, or identified considerations that appear to have been overlooked or not addressed by the Commission in its previous order.  We will not reconsider our previous decision based on arguments that have already been considered.  However, we will not necessarily modify our prior decision just because a party offers a new and novel argument, or identifies a consideration that was overlooked or not addressed by the Commission in its previous order.  The second step of the Duick analysis is, therefore, to evaluate the new or novel argument or overlooked consideration, in order to determine whether to modify our previous decision.

		Based on our review of PGW’s Petition, and in light of the record in this proceeding, we find that the Company has provided additional information, which was not previously available for our consideration, in support of its request to increase the DSIC to allow for recovery of its 2015 undercollection.  In addition, we find that PGW has raised certain arguments that were not fully considered in the January 2016 Order regarding the additional accounting requirements that the Company was directed to implement.

	1.	Denial of DSIC Increase for Reconciliation

		PGW seeks reconsideration of our denial of its request to increase its level of DSIC recovery above the 7.5% level granted in the January 2016 Order in order to accommodate the recovery of any undercollected amounts.  While we decline to allow PGW to increase the DSIC to 10% on a permanent basis as originally requested, we believe that the Company should be permitted to increase its DSIC above the 7.5% cap allowed in the January 2016 Order to permit the recovery of the $11.4 million undercollection for the year ending December 31, 2015, over a two-year period.  We do so for several reasons.

		First, we find that PGW has met the Duick standard by providing additional information concerning the amount of the Company’s 2015 undercollection resulting from the transition to an annualized, levelized DSIC.  This new information persuades us to reconsider our prior decision to deny any increase to the DSIC above the allowed 7.5%.  Moreover, the January 2016 Order did not permanently prohibit an increase above the 7.5% cap for undercollections, but rather, found that the record previously developed in this case did not support one.  We now find that a temporary increase in the DSIC above the 7.5% cap is warranted based on the additional information provided by PGW.

		In addition, while there is no good time to raise rates, PGW has established that the need to do so for a limited purpose is compelling.  Moreover, PGW customers’ overall rates have significantly decreased over the last few years as natural gas prices have deteriorated.  Accordingly, we believe it is reasonable at this time to grant a temporary increase in PGW’s DSIC to permit the timely recovery of the 2015 undercollection.

		Finally, this Commission fully supports the imperative need for PGW to maintain the accelerated pace of at-risk pipeline replacement in order to ensure public safety.  Without affirmative action on PGW’s Petition regarding this issue, the first-year replacement gains achieved by the Company will be nullified.[footnoteRef:4]  As PGW points out, absent relief, it will be forced to reduce its future DSIC-financed construction or risk permanent loss of capital recovery in order to address the large 2015 undercollection amount.  The purpose of the increased DSIC recovery level granted in our January 2016 Order was to allow PGW to generate $33 million per year of DSIC revenues to fund its accelerated pipeline replacement program, and provisions must be made if this goal is to remain achievable. [4: 		Prior to the issuance of the January 2016 Order, PGW was spending approximately $22 million annually on the replacement of at-risk gas mains under its then-current DSIC.  See Petition for Waiver at 8.  As previously noted, the changes to the DSIC granted in the January 2016 Order were designed to allow the Company to accelerate its then-current level of spending for its main replacement program by $11 million.] 


		For the above-stated reasons, we will reconsider our January 2016 Order with regard to this issue, and will permit PGW to increase its DSIC to allow for the recovery of an additional $5.7 million a year over a two-year period, resulting in a total DSIC recovery rate of 8.84% that will allow the Company to recoup approximately $11.4 attributable to the undercollection for the year ending December 31, 2015.  Upon expiration of this two-year period, we will require PGW to reduce the DSIC to the previously-approved level of 7.5%.

	2.	Additional Accounting Requirements

		With regard to the special DSIC accounting treatment that PGW was directed to implement in the January 2016 Order, we find that the Company has raised arguments in its Petition that we overlooked or did not fully consider in imposing that requirement.  First, regarding the directive that PGW separately track and account for all DSIC revenues “collected,” we agree with the Company that our use of the word “collected” was not appropriate in this instance.  Rather, we find that PGW is correct that directing it to track revenues “billed” would more accurately reflect the Company’s billing, collection, and accounting systems, and is consistent with the requirements of Act 11.[footnoteRef:5] [5: 		The Statute requires that the DSIC be applied as a percentage of each customer’s billed revenue.  66 Pa. C.S. § 1358(d)(1).  With regard to audit and reconciliation of the DSIC, the Statute requires that revenues received under the DSIC be compared to the utility’s eligible costs for purposes of determining over or undercollections.  66 Pa. C.S. §§ 1358(e)(2) and (3).  As applied by the Commission, the revenues received under the DSIC equate to revenues booked by the utility, which equate to revenues billed.] 


		In addition, we agree with PGW that it is not necessary to require the Company to apply special, additional accounting treatment to the entirety of its DSIC on a permanent basis, as directed in the January 2016 Order.  Based on the arguments proffered by PGW in its Petition, we are persuaded that its current DSIC tracking and accounting system, which is consistent with that employed in all of the Company’s automatic adjustment clauses and is subject to annual audit, is sufficient to ensure that no DSIC revenues will be diverted to non-DISC purposes.  As PGW asserts, its current tracking and reconciliation process ensures that (1) all DSIC dollars billed will be tracked and accounted for; (2) amounts expended for applicable cast iron main replacement will be tracked and accounted for; (3) PGW will take steps to minimize over or undercollections during the applicable year; and (4) at year end, any amounts billed but not spent on main replacement will be returned to ratepayers with interest.  Petition at 12.  Moreover, PGW has agreed to include, with its quarterly reconciliation updates, information on the amount actually billed to customers in each quarter, as well as the amount of actual main replacement placed in service during the quarter.  Id.  Thus, we find that any concerns regarding whether PGW might divert DSIC funds to other purposes will be adequately addressed so long as PGW continues its current tracking and reconciliation process.[footnoteRef:6] [6: 		The OCA contends that PGW’s system of tracking and accounting for DSIC revenues and expenditures is not enough to ensure that DSIC funds will be directed solely toward DSIC projects.  OCA Answer at 10-11.  However, we note that the OCA’s witness, Ashley Everette, testified in this proceeding that PGW’s proposal to file quarterly reports showing DSIC billings and expenditures in each quarter would satisfy her suggestion that PGW be required to demonstrate that DSIC revenues are spent on DSIC-eligible projects.  Tr. at 117-18.] 


		For the reasons discussed above, we will reconsider our January 2016 Order with regard to the additional tracking and accounting requirements directed therein, and will amend the January 2016 Order to only require PGW to track and account for DSIC revenues billed in excess of 5% in its proposed “Deferred Outflow of Resources” account, and to ensure that those billings are segregated from the Company’s general revenue account and not expended until the modified LTIIP is approved.  We will further amend the January 2016 Order to eliminate the directive that PGW establish a new, separate accounting mechanism to permanently track and account for all DSIC revenues and expenditures.
Conclusion

		Based on the foregoing discussion, we shall (1) grant PGW’s Petition with regard to its request that we reconsider our rejection of the Company’s proposal to raise its DSIC recovery level above 7.5% to accommodate the recoupment of undercollected amounts, as set forth in the January 2016 Order; (2) grant PGW’s Petition with regard to its request that we reconsider the imposition of the additional accounting requirements directed in the January 2016 Order; and (3) amend the January 2016 Order, consistent with the discussion set forth in this Opinion and Order; THEREFORE,

IT IS ORDERED:  

1.	That the Petition for Reconsideration, Amendment and/or Clarification filed by Philadelphia Gas Works on February 12, 2016, relative to the Opinion and Order entered on January 28, 2016, in the above-captioned proceeding is granted, consistent with the discussion in the body of this Opinion and Order.

2.	That Philadelphia Gas Works is permitted to temporarily increase the level of its distribution system improvement charge recovery rate to allow for the recovery of an additional $5.7 million a year for a period of time not to exceed two (2) years, resulting in a total DSIC recovery rate of 8.84%, in order to allow for the recoupment of the approximate $11.4 million distribution system improvement charge undercollection amount for the year 2015.

3.	That upon expiration of the two-year period referenced in Ordering Paragraph 2, PGW shall reduce the level of its distribution system improvement charge recovery rate to 7.5% by filing the appropriate tariff supplement.

4.	That Ordering Paragraph 8.c of the Opinion and Order entered on January 28, 2016, in the above-captioned proceeding be, and hereby is amended to read as follows:

c.	To take measures to ensure that the approved, additional distribution system improvement charge money is not comingled with any of Philadelphia Gas Works’ other funds during the pendency of its amended Long Term Infrastructure Improvement Plan, including closely tracking and accounting for all incremental distribution system improvement charge billings above the current 5% level and accounting for that money in a separate account until the Commission approves the amended Long Term Infrastructure Improvement Plan.  All distribution system improvement charge billings above the current 5% level shall be designated for future distribution system improvement charge-related spending or refunds to customers until the Commission approves the amended Long Term Infrastructure Improvement Plan.  

		5.	That Ordering Paragraph 8.d of the Opinion and Order entered on January 28, 2016, in the above-captioned proceeding be, and hereby is amended to read as follows:

d.	To account for and report all distribution system improvement charge revenues, expenditures and reconciliation in accordance with Act 11, Philadelphia Gas Works’ Tariff, and this Opinion and Order, following approval of Philadelphia Gas Works’ amended Long Term Infrastructure Improvement Plan. 

		6.	That Ordering Paragraph 8.e of the Opinion and Order entered on January 28, 2016, in the above-captioned proceeding be, and hereby is amended to read as follows:

e.	To implement the proposed plan to adjust the distribution system improvement charge percentage by October 1 of each year if projected total billings and expenditures for the remainder of the year indicated that a material over or undercollection of plus or minus 2% is likely to occur.  Philadelphia Gas Works shall also review all quarterly results to monitor for projected year-end material over or undercollections and propose an adjustment to its Distribution System Improvement Charge percentage when warranted.

		7.	That the Opinion and Order entered on January 28, 2016, in the above-captioned proceeding be, and hereby is amended by adding Ordering Paragraph 8.f, as follows:

f.	To ensure that Philadelphia Gas Works’ quarterly distribution system improvement charge reconciliation updates include the amount actually billed to customers in the quarter as well as the amount of actual distribution system improvement charge main replacement placed in service during the quarter, and to file all such quarterly reconciliation updates upon the Office of Consumer Advocate, the Office of Small Business Advocate, and the Commission’s Bureau of Investigation and Enforcement.



8.	That Philadelphia Gas Works shall file a tariff supplement to reflect the changes approved in this Opinion and Order to become effective on at least one (1) day’s notice.

[image: ] 					 	BY THE COMMISSION,




Rosemary Chiavetta
Secretary

(SEAL)

ORDER ADOPTED:  June 9, 2016
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