BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Deree J. Norman 					:
						:
	v.						:		C-2015-2472605
						:
PECO Energy Company				:
		


INITIAL DECISION


Before
Mary D. Long
Administrative Law Judge


INTRODUCTION

	A customer who filed a formal complaint against an electric utility claiming that his bills were too high failed to sustain his burden of proof.  The public utility also did not violate the Commission’s regulations by rendering its monthly bills at different intervals, when each bill month was between 26 and 35 days.

HISTORY OF THE PROCEEDINGS

	On March 18, 2015, Deree J. Norman (Complainant) filed a formal complaint against PECO Energy Company (PECO), which alleges that his smart meter is not registering his usage correctly and that there are incorrect charges on his bill.  PECO filed an answer on April 6, 2015.  By hearing notice dated May 14, 2015, this matter was assigned to me and scheduled for an evidentiary hearing on Monday, June 29, 2015.

	On May 22, 2015, PECO filed a motion for a continuance, stating that neither of its employees who could testify regarding the high bill investigation were available on that date.  One was unavailable due to a pre-planned vacation.  The other had been hospitalized and would not be ready to return by June 29, 2015.  On May 28, 2015, the Complainant filed a written response objecting to the continuance unless PECO presented “a legitimate business and or legal reason” to support the request.  He expressed concern that any continuance not be merely to delay the hearing of his dispute with PECO.  By order dated June 1, 2015, the continuance was granted because the unavailability of an important witness constituted “good cause” which merits a continuance of these proceedings in accordance with the Commission’s regulations.  

	On June 11, 2015, the Complainant filed a motion for sanctions based on alleged violations of 18 Pa.C.S. § 4904.  The basis of his motion is that PECO’s counsel “intentionally presented fraudulent statements to this Commission in its Motion for a Continuance.”  By order dated June 19, 2015, the motion for sanctions was denied.  The hearing was rescheduled for September 3, 2015.  

	By attachment to a letter dated August 24, 2015, the Complainant informed me that PECO had sent a 10-day shut off notice because the Complainant had not permitted access to his meter.

	The day before the September 3, 2015 hearing I received correspondence by fax from the Complainant stating that he wished to work with PECO toward a possible resolution of the complaint and he requested that the September 3, 2015 hearing be continued.

	The hearing convened as scheduled.  The Complainant appeared and was self-represented.  PECO appeared and was represented by counsel, Shawane L. Lee.  The hearing was converted to a prehearing conference, and the Complainant expressed a desire to hire an independent engineer to advise him.  Therefore, he requested that the hearing be continued.  PECO did not object.  PECO also advised that the shut-off notice had been sent in error and was related to the replacement of the Complainant’s current meter with a smart meter.[footnoteRef:1]   The Complainant’s request for a continuance was granted, and the hearing was rescheduled for October 29, 2015. [1:  	N.T. 19-20 (September 3, 2015).] 

	On October 29, 2015, the Complainant appeared, representing himself.  PECO appeared and was represented by Attorney Lee.  The Complainant notified me that he had filed a motion to compel answers to interrogatories on October 26, 2015, but had not provided a copy to me.  The Complainant and PECO were permitted to present oral argument on the motion.  However, without having the motion to review, I could not offer a ruling at the hearing.  The Complainant was directed to provide me with a copy of his motion, which he did on October 30, 2015.  PECO was permitted an opportunity to respond to the motion in writing.  PECO’s response was received on November 2, 2015.  By interim order dated November 6, 2015, the motion was denied.  

	At the October 29, 2015 hearing the Complainant testified on his own behalf.  The Complainant also presented the testimony of Mary McQuilken, a PECO high bill field technician, and Thomas Lerro, a field foreman for the high bill investigation group.  Six exhibits were admitted into the record for the Complainant.  PECO presented the testimony of one witness, Ms. McQuilken.  Five exhibits were admitted into the record on behalf of PECO.

	A further day of hearing was scheduled for January 21, 2016.  The hearing convened as scheduled and both parties appeared.  PECO offered the additional testimony of Mr. Lerro and also testimony of Teresa Ferrier and Richard King.  PECO offered five additional exhibits which were admitted into the record.   

	On January 14, 2016, before the scheduled hearing, the Complainant filed a document entitled Motion for Judgment on the Pleadings.  At the conclusion of the hearing, I instructed the parties that the Complainant’s Motion for Judgment on the Pleadings would be considered a partial final brief inasmuch as it included a discussion of the evidentiary record and was therefore not an appropriate motion for judgement on the pleadings.  The Complainant was provided with an opportunity to file a supplemental brief and include any additional argument based on the evidence in the record he may wish to present.[footnoteRef:2]  PECO filed a responsive brief.  Following the receipt of the transcripts and briefs the record was closed by order dated April 5, 2016. [2:   	The Complainant also filed a motion for summary judgment.  Summary judgement is not appropriate when the evidentiary record has been completed and both sides have presented their evidence.  The argument made in the Complainant’s motion is virtually identical to the arguments raised in his brief.  Therefore, the motion was not considered in rendering this decision.] 


FINDINGS OF FACT

 The Complainant, Deree J. Norman, resides at 5367 Thomas Avenue, Philadelphia, Pennsylvania where he receives electricity service from PECO.  (N.T. 47)

 PECO is a jurisdictional public utility.

The Complainant has lived at the service address since 2004 or 2005 (N.T. 57)

 The Complainant lives alone.  (N.T. 56)

The Complainant’s home is a row home.  (N.T. 57-58)

The Complainant’s electrical appliances include two televisions, one laptop, one vacuum cleaner, one toaster, one can opener, one George Foreman grill, one refrigerator/freezer, one range, one nebulizer, one C-Pap machine, one air purifier, one air conditioner, one steam mop, two DVD players, one lamp, seven light bulbs, a circular saw, two radios, one iron, one heating pad, one hair dryer, two sewing machines, one digital TV converter box, and some strands of Christmas lights.  (N.T. 58-59)

The Complainant also has three ceiling fans with light fixtures.  (N.T. 79)

The Complainant’s home was heated by gas, but in 2009 the gas was disconnected due to a gas leak and has not been used since.  (N.T. 59)

The meter at the service address is an AMR meter identified by meter number 107316622.  (N.T. 147; Ex. C-14) 
The meter installed at the service address is an AMR meter which does not have the ability to receive communication from PECO; it can only send information to PECO.  (N.T. 85; 213; 232-33) 

Readings from the Complainant’s AMR meter are transmitted to PECO daily.  (N.T. 201)

The meter on the house communicates with the “MCC”, which is a device on a pole within a neighborhood of properties.  (N.T 203)

At midnight the MCC transfers the meter readings to PECO’s customer information system, known as CIMS.  (N.T 203-204)

PECO has not yet installed an AMI or “smart meter” at the Complainant’s service address.  (N.T. 213)

Only actual data is transmitted to PECO from the Complainant’s meter; no statistical data is transmitted to PECO from the Complainant’s AMR meter.  (N.T. 213-14)

None of the Complainant’s bills were based on estimated meter readings; all the meter readings were actual readings.  (N.T. 205)

Mary McQuilken, a PECO high bill field technician, visited the service address in August 2011.  (N.T. 82; Ex. P-10)

Ms. McQuilken read the meter and calculated the Complainant’s average daily usage from the Complainant’s last bill reading.  (N.T. 84)

Ms. McQuilken clocked the meter using a stopwatch to measure how many watts are flowing through the meter.  (N.T. 132-33)

Ms. McQuilken inventoried some of the appliances that she could see during her visit, but did not perform a complete inventory.  (N.T. 82; 134)

Ms. McQuilken asked to see the kerosene heaters that the Complainant said he used to heat his home during the winter, but he told her that they had been sent out for service.  (N.T. 84; see also N.T. 75-76)

Ms. McQuilken and Mr. Lerro visited the service address on September 24, 2015 for the purpose of a high bill investigation.  (N.T. 139; Ex. P-12)

Ms. McQuilken and Mr. Lerro were accompanied by Mike Janiszewski, an electrician hired by the Complainant.  (N.T. 78; 139; 186)

Ms. McQuilken, along with Mr. Lerro and Mr. Janiszewski, went from room to room to list every appliance that they saw.  (N.T. 139)

In addition to a pass load test, Ms. McQuilken performed an actual meter test to verify the accuracy of the meter, which involved pulling the meter out of the meter board, and placing a tester in the unit.  (N.T. 140, 148; 187)

The actual meter test indicated that the meter was operating properly. (N.T. 149; Ex. P-13)

There was no foreign wiring at the property.  (N.T. 188)

The appliance usage used on the PECO utility report is an estimate of a potential average that could be used at the property based on national averages.  (N.T. 94; Exs. P-10-11)

Ms. McQuilken calculated that the potential winter use based on the appliances that she saw was 717 kWhs per month.  (N.T. 142; Ex. P-12)
[bookmark: _GoBack]Ms. McQuilken calculated that the potential summer use based on the appliances that she saw was 677 kWhs per month.  (N.T. 143; Ex. P-13) 

The Complainant’s consumption in kWh during the winter of 2010-2011[footnoteRef:3] was: [3:  	Ex. C-10; Ex. P-15.
] 


	Sept
	378

	Oct
	169

	Nov
	282

	Dec
	1084

	Jan
	982

	Feb
	585

	 
	

	Total
	3480



32.	The Complainant’s consumption in kWh during the winter of 2011-2012[footnoteRef:4] was:  [4:  	Ex. C-10; Ex. P-15.
] 


	Sept
	166

	Oct
	143

	Nov
	150

	Dec
	142

	Jan
	141

	Feb
	124

	 
	

	Total
	866







33.	The Complainant’s consumption in kWh during the winter of 2012-2013[footnoteRef:5] was: [5: 	Ex. C-10; Ex. P-15.
] 


	Sept
	121

	Oct
	126

	Nov
	192

	Dec
	255

	Jan
	301

	Feb
	310

	 
	

	Total
	1305



34.	The Complainant’s consumption in kWh during winter of 2013-2014[footnoteRef:6] was:  [6:  	Ex. C-10; Ex. P-15.
] 


	Sept
	221

	Oct
	484

	Nov
	1245

	Dec
	1505

	Jan
	1273

	Feb
	973

	 
	

	Total
	5701








35.	The Complainant’s consumption in kWh during the winter of 2014-2015[footnoteRef:7] was: [7:  	Exs. P-1; P-15] 


	Sept
	194

	Oct
	117

	Nov
	455

	Dec
	632

	Jan
	690

	Feb
	540

	 
	 

	Total
	2628




36.	    The Complainant's usage for the winter of 2015 was consistent with the potential usage calculated by Ms. McQuilken.  (N.T. 144-45)

37.	Christmas lights and space heaters are high consumption generators.  (N.T. 211)

38.	The seasonal usage pattern at the Complainant’s service address is variable.  (N.T. 206; Exs. C-10; P-15)

39.	All of the billing cycles for Complainant’s bills for the periods between October 2010 through October 2015 were between 26 and 35 days in length.  (N.T. 219-20; Ex. C-9; Ex. P-15) 

DISCUSSION

	Section 701 of the Public Utility Code (Code), provides that any person may complain, in writing, about any act or thing done or omitted to be done by a public utility in violation, or claimed violation, of any law which the Commission has the jurisdiction to administer, or of any regulation or order of the Commission.[footnoteRef:8]  A person seeking affirmative relief from the Commission has the burden of proof.[footnoteRef:9] [8:  	66 Pa.C.S. § 701.
]  [9:  	66 Pa.C.S. § 332(a).
] 


	In this matter, the Complainant is the party seeking affirmative relief from the Commission; therefore, he has the burden of proof.  This means that he must establish a material fact by a preponderance of the evidence, and must show that the company has violated the Public Utility Code or Commission regulations.[footnoteRef:10]  Specifically, it is the Complainant’s burden to demonstrate that his bills are incorrect because his consumption is not properly recorded or is falsely recorded by presenting facts to support his argument. [10:  	Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950); Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).
] 


	The Complainant’s burden of proof is governed by Waldron v. Philadelphia Electric Co.[footnoteRef:11]  In Waldron, the Commission concluded that a complainant may establish a prima facie case by showing that:  (1) the number of occupants of the household has not changed; (2) the potential for energy utilization is low; and (3) the prior billing history shows no previous abnormalities.   [11:  	54 Pa. PUC 98 (1980).
] 


	The Commonwealth Court broadened the Commission’s ruling in Waldron in Milkie v. Pa. Pub. Util. Comm’n.[footnoteRef:12]  The Commonwealth Court held that the Commission’s requirement that the complainant must establish certain specific elements in order to make out a prima facie case was too restrictive.  The Commonwealth Court ruled that even where the utility has presented evidence that it has tested the customer’s meter and found it to be accurate; the customer may prove his or her case by circumstantial evidence that the metered usage exceeded actual usage.  The Commission may consider the billing history of the account, any change in usage pattern or any other relevant facts or circumstances that come to light during the proceeding.[footnoteRef:13]  Further, the Commission has also held that in response to a high bill complaint, the accuracy of a meter test alone is not conclusive evidence and does not by itself mandate a finding against a complaint and in favor of a utility.[footnoteRef:14]  This rule protects the complainant from dismissal because of his inability to produce direct proof that the meter malfunctioned.  [12:   	768 A.2d 1217 (Pa.Cmwlth. 2001) (Milkie).  
]  [13:  	Bennett v. Peoples Natural Gas Co., Docket No. C-2009-2122979 (Opinion and Order entered October 13, 2010); Thomas v. PECO Energy Co., Docket No. C-2010-2187197 (Opinion and Order entered November 15, 2011). 
]  [14:  	Bennett, at 7.
] 


	The Complainant did not prove his theory that PECO is manipulating the information from his meter to generate fraudulent or incorrect consumption data.  The Complainant also did not prove with direct or circumstantial evidence that his bills are incorrect.

	The Complainant has been very clear that his complaint about his bills is not about the amount of his bills.  Rather, it is his view that the usage recorded on his meter 

is a result of communication between PECO’s meter and the base station and the algorithms that are used to compute this usage. . . . [E]ach of these meters collect, distribute and receive synchronized data which has been accumulated from many different sources and finally changed with input into PECO’s meter with the cash module.

The data comes from a comparison of house-to-house information, house-to-street, house-to-radius, house-to-zip code, house-to-neighbor, house-to-city. . . . [T]he data consists of historic data, present data, current data and projected data.

All the data is compiled, and under a number of series of mathematic algorithms, usage is determined.  . . . 

[T]he usage that is being displayed and recorded on my account is fraudulent.[footnoteRef:15] [15:   	N.T. 48-49.
] 

	
In short, in the Complainant’s view, PECO’s computer system is manipulating the consumption data generated by his meter so that the consumption used to calculate his bill does not actually reflect the electricity that his appliances are using.[footnoteRef:16]	 [16:   	N.T. 67.] 


	PECO counters that there is no “algorithm” used to generate the Complainant’s usage; the consumption recorded on his meter is simply transmitted to the company and his bill is calculated based on that consumption.  PECO observes that the Complainant’s argument appears to be premised on the operation of a smart meter.  However, there is no smart meter installed at the Complainant’s residence.

	The Complainant failed to sustain his burden of proof.  Although the meter tests performed by PECO are not necessarily determinative, he must present more than mere speculation to support his claims that his consumption is incorrect.  The Complainant offered no evidence to support his contention that PECO is manipulating the consumption read by his meter by sending information into his meter to change the reading.  The only evidence offered by the Complainant was selected pages from meter manuals.  While the documents generally describe “two-way networks” it does not prove that PECO is sending information into the Complainant’s meter to falsify his consumption reading.  Even if the meter had the ability to receive information from PECO, the Complainant did not offer any evidence to support his notion that PECO is collecting data from other sources and directing the data into his meter in order to falsify his consumption reading.

	The convincing evidence in the record shows that the meter installed at the Complainant’s service address is an AMR meter.  Only actual data is reported from the meter on a daily basis.  The meter is only capable of sending information to PECO.  It is not capable of receiving any information or instruction from PECO or any other source.

	The Complainant also did not prove by any circumstantial evidence that his meter is not accurately reporting his consumption.  He has only complained that his winter consumption is not accurately reported.  A review of his consumption history demonstrates that his winter consumption fluctuates significantly from one winter season to the next.  For example, in the winter of 2011-2012 and the winter of 2012-2013, his monthly consumption never exceeded his potential usage, as estimated by Ms. McQuilken during the September 24, 2015 high bill investigation.  However, during the winter of 2010-2011, he exceed the potential monthly usage in two months; during the winter of 2013-2014, he exceeded the potential monthly usage in four months.  Therefore, there is no consistent pattern of usage.

	His gas is capped and has not been used for heating his home since 2009.  He insists that he does not use electric space heaters to heat his home. The Complainant claims that he heats his home with kerosene heaters, but he produced no evidence that those heaters exist.  When Ms. McQuilken visited in August 2011, he claimed that they had been sent out to have the wicks replaced.  At the hearing, he did not produce any service receipts, kerosene receipts, or photographs to support his testimony.  

	In contrast, PECO tested the Complainant’s meter and determined that it was operating properly.  There is no indication that there is a problem with the consumption recorded during the summer months.  Although the Complainant’s usage during the winter at times exceeds the potential for use calculated during the field investigation, the usage potential is only based on national averages.  And it is only based on the appliances that the investigator’s observed.  The Complainant produced no evidence to prove that he does not heat his home with electricity during the winter.  He does not use gas to heat his home if the gas line was capped.  Therefore, he failed to prove that the fluctuation of his winter consumption from one season to the next is the result of faulty meter readings by PECO.

	The Complainant also argues that PECO violated the Public Utility Code because the billing periods are not consistent.  Section 56.2 of the Commission’s regulation defines a billing month as a “period of not less than 26 days and not more than 35 days.”[footnoteRef:17]  None of the billing periods for the Complainant’s account were outside of this range of days.  The Commission’s regulations permit a utility to vary the number of days in a billing month.  Therefore, PECO did not violate the Public Utility Code. [17:   	52 Pa.Code § 56.2.
] 


	The Complainant also challenges the exclusion from the evidentiary record of his proposed exhibits 17-22.  These exhibits were printouts of weather reports from a website “weatherspark.com.”  While historical weather reports from recognized authoritative sources may be admissible, the Complainant did not know where the data reported on “weatherspark.com” originated.  

		Generally, Commonwealth agencies are not bound by the rules of evidence.[footnoteRef:18]  As the Pennsylvania Supreme Court stated, in administrative matters, “information admitted into evidence must have sufficient indicia of reliability …”[footnoteRef:19]  As the authenticity and accuracy of the weather information presented in the exhibits could not be established, the material was not admitted into the record. [18:   	2 Pa.C.S. § 505.
]  [19:  	Gibson v. W.C.A.B., 861 A.2d 938, 944 (Pa. 2004).] 


	In sum, the Complainant failed to sustain his burden of proof.  Therefore, his complaint must be dismissed.

CONCLUSIONS LAW

	1.	The Commission has jurisdiction over the parties and subject matter of this dispute.  66 Pa.C.S. § 701.

	2.	The Complainant bears the burden of proof.  66 Pa.C.S. § 332.

	3.	The Complainant failed to prove that his consumption was not reported accurately to PECO’s billing system.  66 Pa.C.S. § 332.

	4.	PECO did not violate Section 56.2 of the Commission’s regulations.  52 Pa.Code § 56.2.

	5.	The Complainant’s proposed exhibits which purported to include historical weather data were properly excluded from evidence.  Gibson v W.C.A.B., 861 A.2d 938 (Pa. 2004).

ORDER

	THEREFORE,

	IT IS ORDERED:

	1.	That the formal complaint of Deree J. Norman v. PECO Energy Company at Docket No. C-2015-2472605 is dismissed.

	2.	That the Secretary mark the docket closed.



Date:  June 17, 2016							/s/				
  						Mary D. Long
						Administrative Law Judge
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