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INTRODUCTION
Willie Bray (Complainant) filed a formal Complaint (Complaint) which requested a payment arrangement and questioned his bills for gas usage as too high.  The Complainant sustained his burden to receive a payment arrangement but failed to produce substantial evidence to support his claim for high bills.  Accordingly, the undersigned granted the Complaint concerning the payment arrangement and denied the Complaint concerning the high bill claim.
history of the proceeding

On August 13, 2015, the Complainant filed a Complaint against the Philadelphia Gas Works (PGW or Company or Respondent) with the Pennsylvania Public Utility Commission (Commission or PUC).  The Complainant indicated that he receives gas service from the Respondent and that the Respondent is threatening to terminate his service.  The Complainant requested an affordable payment arrangement.  The Complainant also requested the Commission to order the Respondent to stop overcharging him for gas usage.
On September 8, 2015, the Respondent filed an Answer addressing the material allegations of the Complaint.  The Respondent denied that it issued a termination notice for service at 6458 N. 16th Street, Philadelphia, Pennsylvania (service address).  The Respondent admitted that the Complainant seeks a payment arrangement for service at the service address.  

The Respondent stated in its Answer that on December 24, 2014, the Complainant initiated a high bill dispute on his account.  The Respondent investigated the high bill claim and told the Complainant that the bills were correct as rendered based on actual meter readings.  The Complainant was also told that because he was no longer enrolled in the Respondent’s Customer Responsibility Program (CRP), he was billed based on his usage without the benefit of the CRP. 
The Respondent stated also in its Answer that on January 29, 2015, the Complainant filed an informal complaint with the Commission’s Bureau of Consumer Services (BCS) at Case No. 3314854.  BCS issued a payment arrangement on June 30, 2015, which required the Complainant to pay $329.00 monthly ($66.00 towards arrears plus $236.00 budget billing; $66.00 + $236.00 = $329.00) for 36 months.  BCS also found that the billing of the Complainant’s service was correct as rendered. 
This Complaint is a timely appeal of the BCS decision at Case No. 3314854.
The Respondent requested that the Commission find against the Complainant and dismiss the Complaint.

A Hearing Notice dated September 21, 2015,
 assigned this matter to the undersigned Administrative Law Judge (ALJ) and informed the parties that the Initial Hearing was scheduled for Monday, November 23, 2015.
A Prehearing Order was issued on October 5, 2015, which advised the parties of the date, time and place of the scheduled hearing, and informed them of the procedures applicable to this proceeding.  
The Initial Hearing convened as scheduled.  Willie Bray appeared pro se and the Respondent was represented by Ms. Graciela Christlieb, Esquire ,who was accompanied by one witness, Adrian Crawford.  
The Complainant provided one exhibit, a gas bill from bill date May 15, 2015, which was identified as Complainant Exhibit 1.  Complainant Exhibit 1 was admitted into the record.

  Ms. Christlieb presented Ms. Crawford as a witness.  The Respondent sponsored the following five exhibits:

1. PGW Exhibit 1 – Contacts on Complainant’s Account;

2. PGW Exhibit 2 – Account Statement; 
3. PGW Exhibit 3 – Payment Arrangement History; 
4. PGW Exhibit 4 – BCS Decisions; and
5. PGW Exhibit 5 – Gas Usage Analysis.



The Complainant objected to the admission of PGW Exhibits 1 through 5, but his objection was overruled and PGW Exhibits 1 through 5 were admitted into the record. 
The evidentiary record produced a transcript of 50 transcribed pages.  The record for this proceeding closed on January 20, 2016, which was when the undersigned received the transcript.  
By Order dated February 25, 2016, the undersigned reopened the record to obtain evidence regarding the high bill allegation of the Complaint, pursuant to 52 Pa.Code § 5.571(d) (the public interest required the reopening of the proceeding).

A Hearing Notice dated February 29, 2016, scheduled a further hearing for Wednesday, April 13, 2016.  

The further hearing convened as scheduled.  Mr. Bray was present and again represented himself.  Ms. Christlieb was present and was accompanied by one witness, Adrian Crawford.  The Complainant did not present any documents at the further hearing.  The Respondent presented the following five documents:

1. PGW Exhibit 6 – 1st high bill dispute;

2. PGW Exhibit 7 – 2nd high bill dispute;

3. PGW Exhibit 8 – Meter exchange data;                   
4. PGW Exhibit 9 – Meter testing data; and 

5. PGW Exhibit 10 – Field activity.

The Complainant failed to object to the admission of the exhibits.  PGW Exhibits 6 through 10 were admitted into the record without objection.  The record closed on the date the undersigned received the transcript, or May 13, 2016.  This matter is ripe for decision.
FINDINGS OF FACT

1. The Complainant is Willie Bray who currently resides at 6458 N. 16th Street, Philadelphia, Pennsylvania (service address) where he receives gas service from the Respondent.  Tr. 11.
2. The Respondent is Philadelphia Gas Works.
3. The Complainant is the sole occupant at the service address, and therefore, has a household of one adult.  Tr. 11.
4. The service address is a row home having houses on either side with the following gas appliances:

(a) oven;

(b) stove;

(c) heater; and

(d) hot water heater.  Tr. 12.

5. The Complainant’s gross monthly income is $1,300.00 from Social Security plus $533.37 a month from his pension for a total gross monthly income of ($1,300.00 + 533.37 = $1,833.37) $1,833.37.  Tr. 12, 16-17.

6. Respondent has not terminated Complainant’s gas service.  Tr. 13.

7. Complainant was enrolled in CRP for gas service to pay $129.79 per month in 2014.  Tr. 14.

8. Complainant does not dispute that he has late payments because he pays his bills when the funds come from his Social Security, which on several occasions is after the due date for his gas service.  Tr. 15-16.

9. Adrian Crawford is an employee of Philadelphia Gas Works working currently as a Customer Review Officer.  Tr. 19.

10. Ms. Crawford has been employed by the Respondent for six years; the last year and a half as a Customer Review Officer and a Customer Service Representative in a district office for the remaining years.  Tr. 19-20.

11. Ms. Crawford reviewed the Complainant’s service account and the Complaint filed by the Complainant.  Tr. 20.

12. The first time the Complainant filed for CRP was on June 12, 2009, and he claimed one adult occupant at the service address and gross monthly household income of $1,234.00, which was represented as the Complainant’s social security and pension incomes.  
Tr. 23-24 and PGW Exhibit 1. 

13. The Complainant’s filing for CRP was returned because he did not include his paperwork for his pension income.  Tr. 24.

14. Complainant stated on June 22, 2009, that he only has social security income; he does not have a pension income.  Tr. 24, PGW Exhibit 1.

15. On June 24, 2009, Complainant was placed on CRP with gross monthly household income of $1,234.00.  Tr. 24, PGW Exhibit 1. 

16. On November 12, 2014, the Complainant presented documents to the Respondent’s Germantown district office showing his gross monthly income for one adult occupant at $1,946.37, which made the Complainant ineligible for CRP and CRP was deactivated.  Tr. 25-26, 37, PGW Exhibits 1, 3.

17. On December 24, 2014, the Complainant disputed his bill and requested a high bill analysis by the Respondent.  Tr. 26, PGW Exhibit 1.

18. On January 5, 2015, the Complainant filed an informal complaint with the Commission’s BCS at Case No. 3314854.  Tr. 26-27, PGW Exhibit 1.

19. On January 10, 2015, the Respondent sent a letter to the Complainant stating that he was billed based on actual readings for the billed amount he was disputing between November 13, 2014, and December 15, 2014, and that while on CRP he was billed a percentage of his income and not the actual usage.  Tr. 27, 72, PGW Exhibits 1, 6.
20. The Complainant’s payment record is as follows:
	                              2014
	                              2015

	Date 

billed 
	Usage

(ccf)
	Amount due
	Amount 

Paid
	Balance
	Date 

billed
	Usage

(ccf)
	Amount

due
	Amount

Paid
	Balance

	1/16
	438
	$129.70
	$129.70
	$0.00
	1/17
	392
	$565.09
	None
	$952.21

	2/19
	489
	$129.70
	$129.70
	$0.00
	2/18
	420
	$590.60
	$129.70
	$1,557.00

	3/19
	453
	$129.70
	$129.70
	$0.00
	3/18
	483
	$585.58
	$129.70
	$2,034.28

	4/18
	267
	$129.70
	$129.70
	$0.00
	4/16
	275
	$350.70
	$129.70
	$2,283.84

	5/17
	178
	$129.70
	$129.70
	$0.00
	5/15
	115
	$184.10
	$129.70
	$2,370.55

	6/18
	89
	$129.70
	$129.70
	$0.00
	6/16
	66
	$100.25
	$129.70
	$2,374.71

	7/18
	38
	$129.70
	$129.70
	$0.00
	7/16
	36
	$56.72
	$329.00
	$2,301.73

	8/16
	36
	$129.70
	$129.70
	$0.00
	8/18
	35
	$55.39
	None
	$2,028.12

	9/17
	48
	$129.70
	$129.70
	$0.00
	9/16
	40
	$61.11
	None
	$2,089.23

	10/16
	118
	$129.70
	$129.70
	$0.00
	10/15
	75
	$109.45
	
	$2,198.68

	11/15
	199
	$318.56*
	None
	$318.56
	
	
	
	
	

	12/17
	347
	$565.09
	$318.56

$116.72
	$816.68
	
	
	
	
	


*  Notes when Complainant off CRP; Complainant’s first bill for actual usage.  Tr. 32-35 PGW Exhibits 2, 7. 
21. When the Complainant was on CRP he was charged 10% of his income; rather than charged based on his gas usage.  Tr. 33-34; and 38-39.

22. It was explained to the Complainant orally on December 23, 2014, and January 10, 2015, that he was no longer on CRP so his bills were actual usage and not a percentage of his income.  Tr. 43, PGW Exhibit 1.
23. The Complainant had a PUC payment arrangement issued through the BCS decision dated July 2, 2015, with which the Complainant appealed by the instant Complaint filed on August 17, 2015.  Tr. 26, PGW Exhibits 1, 3.

24. When a customer comes off CRP, the Company policy is to put in the message center of the first bill received off CRP a statement that the customer is no longer participating in CRP.  Tr. 41.

25. The investigation of a high bill complaint normally begins when the customer contacts the Company believing there is some inaccuracy with their billing or with the customer being overcharged.  Tr. 68.
26. The Company continues the high bill investigation by issuing a high bill dispute on behalf of the customer and the information goes to the Company’s dispute resolution unit which does an internal investigation on the customer’s gas usage.  Tr. 69.
27. The Company does an analysis of the customer’s usage for up to four years to compare years for consistency or differences and generates documents of findings which are provided to the customer, but the Company does not visit the customer’s premises.  
Tr. 69-70.
28. When a customer contacts the Company saying their meter might be inaccurate, the Company provides the option of a special meter test, or goes to the property to exchange the old meter for a new meter, and runs testing on the old meter.  Tr. 69-70.
29. In the case of the Complainant the Company did a high bill investigation from November 13, 2014, through December 15, 2014, where the Respondent determined that the bills were correct as rendered based on the analysis of the Complainant’s gas usage.  Tr. 71, PGW Exhibit 6.
30. By letter dated March 21, 2016, sent by the Respondent to the Complainant, the Company stated that its analysis of the Complainant’s gas usage found that the consumption of usage had a consistent pattern at the service address.  Tr. 75, PGW Exhibit 7.
31. A meter exchange occurred at the service address on March 31, 2016, where an employee of the Company changed the meter no. 1739426 and checked the appliances that consumed gas at the service address.  Tr. 75-76, PGW Exhibit 8.
32. The meter no. 1739426 was tested by the Respondent on April 11, 2016, and was found to be within acceptable tolerance of accuracy in compliance with Commission regulations.  Tr. 76, PGW Exhibit 9.
33. The following appliances tested at the service address were all noted as operational:
a. a house heater;
b. a gas range; and 
c. a water heater.  Tr. 79-80, PGW Exhibit 10.
34. The Complainant’s arrearage as of October 15, 2015, was $2,198.68.  PGW Exhibit 2.
DISCUSSION

The Complainant desires an affordable payment arrangement.  The Complainant questioned why his gas bill was so high for gas service after November 12, 2014.  The Complainant requested that the Commission order the Respondent to stop overcharging him for his gas usage.
As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa.C.S. § 332(a).  To satisfy this burden, the Complainant must demonstrate that the Respondent was responsible for the problems alleged in the Complaint through a violation of the Code or a regulation or order of the Commission.  This must be shown by a preponderance of the evidence.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990).  Preponderance of the evidence means that the party with the burden of proof has presented evidence that is more convincing than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 578 A.2d 600 (Pa.Cmwlth. 1990) alloc. den., 529 Pa. 654, 602 A.2d 863 (1992).  In addition, the Commission’s decision must be supported by “substantial evidence,” which consists of evidence that a reasonable mind might accept as adequate to support a conclusion.  A mere "trace of evidence or a suspicion of the existence of a fact" is insufficient.  Norfolk and Western Railway Co. v. Pa. Pub. Util. Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980).
If the Complainant presents evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the Complainant shifts to the Respondent.  If the evidence presented by the Respondent is of co-equal weight, the Complainant has not satisfied his burden of proof.  The Complainant would be required to provide additional evidence to rebut the evidence of the Respondent.  Burleson v. Pa. Pub. Util. Comm’n, 443 A.2d 1373 (Pa.Cmwlth. 1982), aff'd, 501 Pa. 433, 461 A.2d 1234 (1983).  

While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. Pub. Util. Comm’n, 768 A.2d 1217 (Pa.Cmwlth. 2001).

Payment Arrangement

On November 12, 2014, the Complainant reported his gross monthly income as $1,946.37 for one adult in the household.  FOF 16.  This gross monthly income caused the Complainant to no longer be eligible for CRP, and therefore, the Complainant’s enrollment in CRP was deactivated on November 12, 2014.  Tr. 37.  The Complainant stated his gross monthly income was two components, Social Security and pension.  The gross monthly income the Complainant received from Social Security is $1,300.00 and the gross monthly income received from his pension is $533.37 for a grand total of $1,833.37 gross monthly income ($1,300.00 + $533.37 = $1,833.37).  FOF 5.  The Complainant’s gross monthly income for one adult is more than 150% of the Federal poverty level but less than 250% of the Federal poverty level for 2015.
  
The Responsible Utility Customer Protection Act, 66 Pa.C.S. § 1401 et seq., is applicable to this proceeding.  The Commission has the authority to establish payment arrangements, pursuant to 66 Pa.C.S. § 1405(a), which states,

(a) General rule.—The commission is authorized to investigate complaints regarding payment disputes between a public utility, applicants and customers.  The commission is authorized to establish payment agreements between a public utility, customers and applicants within the limits established by this chapter.

Thus, the Commission can only provide payment arrangements within the limitations established by the statute at 66 Pa.C.S. § 1401 et seq.  To be eligible for a payment arrangement, the Complainant must be a “customer” or “applicant” as defined by the statute at 66 Pa.C.S. § 1403.  If the Complainant does not meet the definitions of either customer or applicant as stated in the statute, the Commission is not authorized to establish a payment arrangement between the Complainant and the Respondent.  

A customer is defined as,

A natural person in whose name a residential service account is listed and who is primarily responsible for payment of bills rendered for service or any adult occupant whose name appears on the mortgage, deed or lease of the property for which the residential utility service is requested.
66 Pa.C.S. § 1403 (emphasis added).  Complainant does not dispute that he is a customer of the Respondent.  Tr. 11.
The record does not establish that the outstanding balance of the Complainant consists of customer assistance program arrears; rather, the record shows that the arrears were established once the Complainant was ineligible to participate in the Respondent’s customer assistance program.  PGW Exhibit 2, 7.  
The record showed only one payment arrangement that was Commission-issued.  PGW Exhibit 3.  The Commission issued a payment arrangement to the Complainant on July 2, 2015, at BCS Case No. 3314852.  PGW Exhibit 1.  However, the instant Complaint is an appeal of the BCS decision.  The Commission has stated in Diorazio v. North East Heat & Light Co, F-2008-2052918 (Order entered June 15, 2009) citing, Kalamets v. Columbia Gas of Pa., Inc., Z-01701441 (Order entered October 14, 2005) that a customer cannot be found in default of a timely appealed BCS payment arrangement until the formal complaint on appeal is ultimately adjudicated and a final Order issued by the Commission.  Consequently, the BCS decision is not a bar to the Commission issuing a payment arrangement in this proceeding because a final Order issued by the Commission on this Complaint does not exist.
  The Commission is to follow the applicable statute.  
Pursuant to 66 Pa.C.S. § 1405(b)(2) the length of time the Complainant has to resolve an unpaid balance cannot extend beyond three years (3 yrs. x 12 months/yr.=36 months) or 36 months since the Complainant’s gross monthly income is more than 150% of the Federal poverty level but less than 250% of the Federal poverty level.  The Complainant’s outstanding balance should be divided by 36 to determine the monthly payment towards his arrears.  Complainant is responsible for a monthly budget billed payment plus the amount of the outstanding balance divided by 36 for the monthly payment toward his arrears.  
The record evidence shows the Complainant sustained his burden of proof regarding his request for a payment arrangement.  In compliance with the Public Utility Code, the Complainant is eligible for a Commission-issued payment arrangement.  The Complainant’s Complaint is sustained regarding his request for a payment arrangement.
High Bill

The Complainant alleged that the Respondent was overcharging him for gas usage because his bill significantly increased after November 12, 2014.  

In Waldron v. Philadelphia Electric Co., 54 Pa. PUC 98 (1980)(“Waldron”), the Commission explained the process of meeting the burden of proof regarding a high bill complaint.  Pursuant to Waldron, the complainant has the burden to put forth evidence establishing a prima facie case.  The Commission concluded in Waldron that the complainant may establish a prima facie case to satisfy the burden of proof, by showing that: 

(1) the number of occupants of the household has not changed;

(2) the potential for energy utilization is low; and 

(3) the prior billing history shows no previous abnormalities.

Once a prima facie case has been established, the burden of going forward, but not the ultimate burden of proof, shifts to the utility to rebut the prima facie case with evidence which is at least co-equal.  Id.  If the utility rebuts a complainant’s evidence, the burden of going forward shifts back to the complainant, who must rebut the utility’s evidence by a preponderance of the evidence.  Poorbaugh v. West Penn Power Co., 1994 Pa. PUC LEXIS 95.  Although the burden of going forward with the evidence may shift from one party to another, the “burden of proof” (burden of persuasion) never shifts.  It always remains on the complainant.  Replogle v. Pennsylvania Electric Co., 54 Pa. PUC 528 (1980), and Waldron.



The Commonwealth Court in Milkie, provided the controlling principle in alleged overbilling cases.  Milkie established that even when the utility can present evidence that it has tested the customer’s meter and found it to be accurate, the customer may, nonetheless, prove his or her case by circumstantial evidence which would support a finding that the metered usage exceeded the actual usage.  Milkie v. Pa. Pub. Util. Comm’n., 768 A.2d 1217, 1219-20 (Pa.Cmwlth. 2001); Waldron v. Philadelphia. Electric Co., 54 Pa. PUC 98 (1980); Bennett v. Peoples Natural Gas Co., Docket No. C-2009-2122979 (Order entered October 13, 2010); Thomas v. PECO Energy Company, Docket No. C-2010-2187197 (Final Order entered November 15, 2011).
More specifically, the Commonwealth Court interpreted the “Waldron Rule” as follows:

                       While the rule is often explained by stating that the ratepayer must establish certain specific elements in order to make out a prima facie case of overbilling by a utility company, we believe this view is too restrictive.  Rather, the controlling principle is that even where the utility can present evidence that it has tested the customer’s meter and found it to be accurate, the customer may, nonetheless, prove his case by circumstantial evidence which would support a finding that the metered usage exceeded the actual usage.  Thus, as our Supreme Court has explained, the rule operates as a device by which the complainant is protected from dismissal because of his inability to marshal direct proof that his meter had malfunctioned.  Burleson v. Pa. Pub. Util. Comm’n, 501 Pa. 433, 435-36, 461 A.2d 1234, 1235 (1983).  Any circumstantial evidence which meets this standard will establish a prima facie case.

                        Once it is determined that the complainant has made out his prima facie case, the burden of going forward shifts to the utility, but the ultimate burden of persuasion remains with the complainant.  The Commission must measure the weight and credibility of all the evidence, and simply because the ratepayer has presented a prima facie case does not obligate the Commission to credit this evidence or to give it any special weight.  If the utility presents evidence found to be of co-equal (or greater) weight with that of the complainant, the complainant will not have met his burden of proof.  At this stage, the Waldron doctrine provides “that the mere proof by the utility that its power measuring devices were accurate is no longer the sole determinant as to whether there is a basis to a complaint of overbilling.”  Id. at 436, 461 A.2d at 1236 (emphasis added).  Finally, where the Commission has dismissed the complaint because the customer failed to sustain his burden of persuasion (generally a fact question), rather than because the customer failed to present a prima facie case as a matter of law, the Waldron rule is irrelevant on appeal.  Id. at 436, 461 A.2d at 1236 (footnotes omitted).

Milkie v. Pa. Pub. Util. Comm’n., 768 A.2d 1217 (Pa.Cmwlth. 2001).

In the instant Complaint, the Complainant is the sole occupant of the service address.  FOF 3.  The record does not show that the occupancy has changed.  The Complainant has three appliances that use gas service, a house heater at 100,000 BTUs, a range at 54,000 BTUs and a water heater at 30,000 BTUs.  PGW Exhibit 10.  The potential of energy usage of gas based on these three appliances per month is low.

The Complainant’s payment record is as follows:

	                              2014
	                              2015

	Date 

billed 
	Usage

(ccf)
	Amount due
	Amount 

Paid
	Balance
	Date 

billed
	Usage

(ccf)
	Amount

due
	Amount

Paid
	Balance

	1/16
	438
	$129.70
	$129.70
	$0.00
	1/17
	392
	$565.09
	None
	$952.21

	2/19
	489
	$129.70
	$129.70
	$0.00
	2/18
	420
	$590.60
	$129.70
	$1,557.00

	3/19
	453
	$129.70
	$129.70
	$0.00
	3/18
	483
	$585.58
	$129.70
	$2,034.28

	4/18
	267
	$129.70
	$129.70
	$0.00
	4/16
	275
	$350.70
	$129.70
	$2,283.84

	5/17
	178
	$129.70
	$129.70
	$0.00
	5/15
	115
	$184.10
	$129.70
	$2,370.55

	6/18
	89
	$129.70
	$129.70
	$0.00
	6/16
	66
	$100.25
	$129.70
	$2,374.71

	7/18
	38
	$129.70
	$129.70
	$0.00
	7/16
	36
	$56.72
	$329.00
	$2,301.73

	8/16
	36
	$129.70
	$129.70
	$0.00
	8/18
	35
	$55.39
	None
	$2,028.12

	9/17
	48
	$129.70
	$129.70
	$0.00
	9/16
	40
	$61.11
	None
	$2,089.23

	10/16
	118
	$129.70
	$129.70
	$0.00
	10/15
	75
	$109.45
	
	$2,198.68

	11/15
	199
	$318.56*
	None
	$318.56
	
	
	
	
	

	12/17
	347
	$565.09
	$318.56

$116.72
	$816.68
	
	
	
	
	


*  Notes when Complainant off CRP; Complainant’s first bill for actual usage.  Tr. 32-35 PGW Exhibits 2, 7.  As the chart above shows, the Complainant was billed and paid monthly in the first 10 months of 2014, an amount of $129.70.  The billing history of the Complainant prior to November 12, 2014, had the Complainant enrolled in CRP.  As a participant in CRP, the Complainant’s bill was 10% of his monthly income and was not based upon the Complainant’s usage of gas.  FOF 21.  After November 12, 2014, the Complainant’s billing was based upon the Complainant’s usage of gas at his service address.  The change in the basis of the Complainant’s billing prior to November 12, 2014 compared to after November 12, 2014, is significant and is attributed to the significant difference in the amounts billed to the Complainant prior to November 12, 2014, and after November 12, 2014.  

The Respondent tested the meter that was operating at the service address when the Complainant questioned the high billing.  The meter was tested on April 11, 2016, well after the disputed usage for the billing in November and December 2014.  Pursuant to 52 Pa.Code § 59.21(f)(1) a meter should be no more than 2.0% fast or slow to be found accurate.  The meter was tested showing results that it operated at 1.5% accuracy which is within the tolerance established by the Commission, and therefore, found to be operating accurately in compliance with Commission regulations.  PGW Exhibit 9.

When the Complainant is billed based on a percentage of his income, the bill does not reflect any change in usage of the gas service.  The bill is consistent and only changes when the Complainant’s reported income changes.  When the bill is based on usage, the bill is indicative of the amount of the gas service consumed by the Complainant.  The change from enrollment in CRP to the Complainant no longer participating in CRP directly correlates with when the Complainant disputed his high billing.  It is reasonable that the change in the basis of billing the Complainant had the effect of changing the amount the Complainant was assessed to pay.
The rationale for the high billing of the Complainant provided by the Respondent is reasonable.  The Complainant does not offer any further evidence to rebut the explanation provided by the Respondent.  The dispute over the alleged high billing received by the Complainant in this proceeding is not supported by substantial record evidence. 
The record evidence does not show that the Complainant sustained his burden of proof regarding his high bill complaint.  Consequently, the Complainant’s Complaint regarding alleged high billing is dismissed. 
CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa.C.S. § 701.

2. “Burden of proof” means a duty to establish one’s case by a preponderance of the evidence, which requires that the evidence be more convincing by even the smallest degree, than the evidence presented by the other side.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  

3. The Complainant had the burden of proof and sustained his burden regarding a request for a payment arrangement; however, failed to sustain his burden regarding high billing.  66 Pa.C.S. § 332(a).
4. The Complainant timely appealed a Commission-issued payment arrangement and cannot be found in default until a Commission final Order is issued on the appeal.  Diorazio v. North East Heat & Light Co, F-2008-2052918 (Order entered June 15, 2009) citing, Kalamets v. Columbia Gas of Pa., Inc., Z-01701441 (Order entered October 14, 2005).
5. When the Complainant’s gross monthly income is more than 150% of the Federal poverty level but less than 250% of the Federal poverty level, the Complainant has no more than 36 months to resolve any outstanding balance for service rendered.  66 Pa.C.S. § 1405(b)(2).

6. The Waldron Rule allows a complainant to establish a prima facie case in a "high bill" complaint by showing that the disputed bill is abnormally high when compared to prior usage patterns and his or her pattern of usage has not changed or by providing other relevant evidence showing that the disputed bill is unreasonably high. The controlling principle is that even where the utility can present evidence that it has tested the customer's meter and found it to be accurate; the customer may nonetheless prove his case by circumstantial evidence, which would support a finding that the metered usage exceeded the actual usage.  In evaluating a "high bill" complaint, the Commission may consider such evidence as "the billing history of the account, any change in usage patterns (such as a change in the number of occupants residing in the household or potential energy utilization), and any other relevant facts or circumstances that come to light during the proceeding."  Milkie v. Pa. Pub. Util. Comm’n., 768 A.2d 1217, 1220 (Pa.Cmwlth. 2010); Waldron v. Philadelphia. Electric Co., 54 Pa. PUC 98 (1980); Bennett v. Peoples Natural Gas Co., Docket No. C-2009-2122979 (Order entered October 13, 2010), Thomas v. PECO Energy Co., Docket No. C-2010-2187197 (Final Order entered November 15, 2011). 

7. If the utility rebuts a complainant’s evidence, the burden of going forward shifts back to the complainant, who must rebut the utility’s evidence by a preponderance of the evidence.  Poorbaugh v. West Penn Power Co., 1994 Pa. PUC LEXIS 95.   

8. The formal Complaint should be sustained, in part and denied, in part, pursuant to the preceding discussion.
ORDER

THEREFORE,

IT IS ORDERED:

1. That the formal Complaint filed by Willie Bray against Philadelphia Gas Works at Docket No. F-2015-2498443 is granted in part, regarding the request for payment arrangement and denied in part, regarding high billing.
2. That upon the billing cycle that commences thirty (30) days after the entry date of this order, Willie Bray is to make monthly payments consisting of the monthly budget amount plus one-thirtysixth (1/36th) of the balance accrued on his account as payment towards his arrears.
3. That as long as Willie Bray makes the payments directed in this order, Philadelphia Gas Works shall not suspend or terminate his utility service except for valid safety or emergency reasons.

4. That the Secretary mark this docket closed.

Date: June 20, 2016


/s/








Angela T. Jones 



Administrative Law Judge

� 	On October 1, 2015, a corrected Hearing Notice was sent to the parties correcting the time of the hearing to 9:30 a.m.


� 	For 2015, the gross monthly income at 150% of the Federal poverty level for a household of one adult was $1,471.25 and the gross monthly income at 250% of the Federal poverty level for a household of one adult was $2,452.08.  The record provides only the gross monthly income for 2015.


� 	It is noted that the Complainant’s gas service was not terminated.  FOF 6.  Therefore, the precedent of Crawford v. National Fuel Gas Distribution Corp., Docket No. 20066348 (Opinion and Order entered December 6, 2007) for examining whether the Complainant made a good faith effort to pay his bills or a change in circumstance as a condition for the Commission to exercise it authority does not apply. 
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