BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Howard Smith





:








:


v.





:

C-2016-2541759








:

PECO Energy Company



:

ORDER GRANTING IN PART THE MOTION 

FOR JUDGMENT ON THE PLEADINGS AND
GRANTING CONTINUANCE

HISTORY OF THE PROCEEDING


On April 26, 2016, Howard Smith (Complainant) filed a formal Complaint (Complaint) against PECO Energy Company (PECO or Respondent or Company).  Complainant alleged that the utility is threatening to shut off electric service or has already terminated the electric service.  Complainant also requested a payment arrangement.  Complainant stated that he paid for electric service with a LIHEAP
 and CRISIS grant but the Respondent refused to provide the Complainant a payment arrangement.  As relief, Complainant requests assistance to obtain an affordable payment arrangement. 


The Complaint was served on the Respondent electronically by the Commission’s Secretary on April 26, 2016.



On May 5, 2016, the Respondent filed its Answer and New Matter, properly accompanied by a notice to plead.  In its Answer, the Respondent averred that the Complainant has electric service at 2404 S. Millick Street, Philadelphia, Pennsylvania (service address) and was enrolled in the Company’s Customer Assistance Program (CAP) on October 6, 2009.  The Complainant has been recertified in the CAP program with the latest recertification occurring on December 9, 2013.  The Complainant is actively enrolled in CAP.  The Complainant’s entire balance in the amount of $3,985.19 is comprised of CAP arrears.



On April 14, 2016, a LIHEAP payment in the amount of $354.00 was posted towards Complainant’s account.  On April 20, 2016, the Complainant filed an informal complaint at Case No. 00343007 with the Commission’s Bureau of Consumer Services (BCS) requesting a payment arrangement on his outstanding balance.  On April 22, 2016, BCS issued a decision report which dismissed the informal complaint pursuant to the Public Utility Code (Code) at Section 1405(c), 66 Pa.C.S. § 1405(c).  


In New Matter, the Respondent alleged that the Complainant is currently enrolled in its CAP.  Complainant’s entire account balance is comprised of CAP arrears.  PECO cites Section 1405(c) of the Code, 66 Pa.C.S. § 1405(c) which states, “Customer assistance program rates shall be timely paid and shall not be the subject of payment arrangements negotiated or approved by the commission.”  Therefore, the Respondent averred, “the PUC has no jurisdiction to give the Complainant a payment arrangement.”  PECO New Matter at 4, ¶ 9.  The Respondent contended that the Complainant’s Complaint should be dismissed.


A Hearing Notice dated May 27, 2016, notified the parties of a scheduled Initial Hearing on July 12, 2016, at 9:30 a.m. for this matter.  The Hearing Notice showed that the undersigned, Administrative Law Judge (ALJ) Angela T. Jones, was assigned as the presiding officer. 

A Prehearing Order dated June 3, 2016, confirmed the scheduled Initial Hearing on July 12, 2016, and cautioned that replies to New Matter are to be served within 20 days of the service date.  Failure to timely reply to New Matter may deem the relevant facts contained to be admitted. 
On June 14, 2016, the Respondent filed a Motion for Judgment on the Pleadings (Motion) at this docket.  A certificate of service indicated that the Motion was served on the Complainant.  There is no indication that the Motion was served on the undersigned.
  The Respondent stated in the Motion that 27 days had passed since the filing of its New Matter and requested that the facts stated therein be deemed admitted following Commission regulations.  52 Pa.Code § 5.63(b).  The Respondent contended that the undisputed facts are: (a) Complainant is enrolled in CAP; and (b) the entire balance due consists of CAP arrears.  Pursuant to Section 1405(c) of the Code, a payment arrangement as a remedy to the Complaint sought by the Complainant cannot be granted by the Commission.  66 Pa.C.S. § 1405(c).  Therefore, the Respondent requests that the Complaint be dismissed.


It is noted that the Notice to Plead filed with the Motion had different addresses for Respondent’s counsel.  One address had, “2301 Market Street, S-23, Philadelphia, PA 19103;” and the other address had, “2301 Market Street, S-23, Philadelphia, PA 19101-8699.” (emphasis added).  


By facsimile sent July 8, 2016, the Complainant stated that his is out of town and will not be back until Friday, July 15, 2016.  Complainant requested that his Initial Hearing be rescheduled.  Complainant stated, “I have contacted the PUC line for about 8 days until July 7, 2016, when I was pointed in the direction of your number and I would like to attend the hearing on a later date without losing the case from not attending the hearing…”  



There was nothing in the rescheduling request from the Complainant that indicated it was sent to the Respondent.  The undersigned sent the rescheduling request to the Respondent on July 8, 2016.



By electronic mail (email) on July 11, 2016, counsel of the Respondent, Shawane L. Lee, Esquire, objected to the request to reschedule the Initial Hearing.  Respondent stated that the Complainant has been aware of the hearing date since the Hearing Notice was issued on May 27, 2016 and did not specify why he had to be out of town on the scheduled hearing date.  Respondent contended that the Complainant has not established just cause to grant the request.  Additionally, the Respondent argued that the Complainant’s request could have been made earlier than it was.
  

Both matters were ruled upon at the Initial Hearing.  This Order simply confirms the rulings made on the record.
DISCUSSION

I. Motion for Judgment on the Pleading



The Complainant requests a payment arrangement.  The Complainant also indicates that the utility is threatening to shut off his electric service or has already terminated his service.  The Complainant also states that he received LIHEAP and CRISIS grants as payment toward his electric service usage.  PECO moves to dismiss the Complaint because the Commission cannot grant a payment arrangement on CAP arrears.
The Commission’s Rules of Practice and Procedure at 52 Pa.Code § 5.102 govern motions for judgment on the pleadings.  The Commission will grant a motion for judgment on the pleadings only if the pleadings show there is no genuine issue as to a material fact and that the moving party is entitled to judgment as a matter of law.  52 Pa.Code § 5.102(d)(1).  Only in a case where the moving party’s right to prevail is so clear that a trial would be a fruitless exercise should judgment on the pleadings be granted.  Williams v. Lewis, 466 A.2d 682 (Pa.Super. 1983); Service Employees International Union, Local 69, AFL-CIO v. The Peoples Natural Gas Company, d/b/a Dominion Peoples, Docket No. C-20028539 (Order entered December 19, 2003).  In ruling on a motion for judgment on the pleadings, the tribunal must consider as true all well-pleaded averments of the party against whom the motion is directed and consider against him only those facts admitted.  Judgment on the pleadings should be entered only when the case is clear and free from doubt.  Reuben v. O’Brien, 496 A.2d 913 (Pa.Super 1985).


The facts alleged in the Complaint are that the Respondent is threatening to terminate service or has already terminated service to the Complainant and the Complainant requests a payment arrangement.  The facts alleged and deemed to be admitted in the Respondent’s New Matter are: (1) the Complainant is enrolled in the CAP program; and (2) the  the Complainant’s entire balance of $3,985.19 is comprised of CAP arrears.  These facts are deemed admitted.  52 Pa.Code § 5.63(b). 

1.
Payment Arrangement


The Responsible Utility Customer Protection Act, 66 Pa.C.S. §§ 1401-1418, as amended by Act 155 of 2014, reenacting the Responsible Utility Customer Protection Act, applies to this proceeding.  Although the Commission has the authority to establish payment arrangements, this authority is limited by the strict guidelines set forth in the statute.  66 Pa.C.S. §§ 1401-1418. 
The Commission’s statute states at Section 1405(c) of the Code, “Customer assistance program rates shall be timely paid and shall not be the subject of payment arrangements negotiated or approved by the commission.”  66 Pa.C.S. § 1405(c).  Pursuant to Section 1405(c) of the Code, the Commission is precluded from establishing a payment arrangement for customers participating in CAP.  


It has been established that the Complainant is participating in CAP and accrued the entire arrearage while paying CAP rates.  It has also been established that the Complainant’s entire arrearage in the amount of $3,985.19 is comprised of CAP arrears.  
The Complainant requested as relief to his Complaint a payment arrangement from the Commission.  Pursuant to Section 1405(c) of the Code, the Commission is precluded from supplying the relief requested by the Complainant.  The Respondent is entitled to judgment as a matter of law on the issue of a possible payment arrangement.  
Therefore, Respondent’s Motion is granted insofar as it seeks to dismiss the request for a payment arrangement.


2.
Termination of Service
The Complainant alleged as rationale for the Complaint that the Respondent threatened to terminate or has already terminated the Complainant’s electric service.  Section 1501 of the Code states, in relevant part, “Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service … necessary and proper for the accommodation, convenience, and safety of its patrons, employees, and the public.”  66 Pa.C.S. § 1501.  The allegation regarding termination of service is viable to determine whether Respondent acted reasonably or adequately in providing service to the Complainant under Section 1501 of the Code.  



This issue was not addressed in PECO's New Matter and not supported in the Motion.  Consequently, the Complainant will be given an opportunity to pursue this claim at an evidentiary hearing.

3.
LIHEAP and CRISIS grants



The Complainant alleged that LIHEAP and CRISIS grants were assessed toward his amount due for electric usage.  The Motion did not address this issue.  Any issue raised regarding the Complainant’s LIHEAP and CRISIS grants and the allocation of those grants to Complainant’s service account for electric usage can be pursued by the Complainant as a claim at an evidentiary hearing.


4.
Disposition

The Respondent’s Motion is granted regarding the dismissal of the request for a payment arrangement, but is denied regarding the dismissal of the Complaint in its entirety.

This matter will be set for hearing on the remaining issues involving termination of service or threatened termination of service and LIHEAP and CRISIS grants assessed towards Complainant’s balance for electric service usage. The Complainant is cautioned that no evidence regarding his request for a payment arrangement will be entertained at the evidentiary hearing.  
In the meantime, if Complainant should wish to end this litigation prior to the evidentiary hearing, he may do so by either:  (a) giving PECO permission to file a certificate of satisfaction, which will end the proceeding; or (b) filing a written petition requesting leave to withdraw his Complaint and setting forth the reasons for withdrawal.  This petition must be filed with the Commission's Secretary, served upon PECO counsel and upon the undersigned presiding officer.  52 Pa.Code § 5.94.
The parties are encouraged to seek an amicable resolution of this matter.  
II. Request to Reschedule Initial Hearing
It is agreed with the Respondent that the Complainant does not state the reason why he is out of town or why so close to the actual scheduled hearing date he sought to inform the undersigned that he was out of town and requested that the hearing be rescheduled.  The Complainant however, did attempt to call the Commission for eight days until July 7, 2016, to make the rescheduling request.  The Philadelphia regional office has had minimal coverage of the telephone from July 1st through July 11th, 2016 because of scheduled vacations and sick leave.  It indeed may have been difficult to contact the office by telephone.  

The Complainant called the Harrisburg office to communicate that he would be late for the scheduled Initial Hearing after not receiving any ruling on his rescheduling request.  The Complainant has acted with diligence and reasonably to preserve his right to an Initial Hearing.  To deny his right because he did not provide sufficient rationale for why he was out of town or why he did not communicate earlier is unreasonable.    


The objection by the Respondent to the rescheduling request is overruled.  The formal Complaint of the Complainant will be rescheduled for a further hearing.  A Hearing Notice will be sent separately to the parties with the actual date of the Further Hearing.   I caution both parties that a request in the future to continue this matter will be met with strict scrutiny.   
ORDER

THEREFORE,

IT IS ORDERED:

1.
That the Motion for Judgment on the Pleadings filed by PECO Energy Company in the case captioned Howard Smith v. PECO Energy Company, at Docket No. C-2016-2541759, is granted insofar as it seeks to dismiss the count seeking a payment arrangement.
2.
That the Motion for Judgment on the Pleadings filed by PECO Energy Company in the case captioned Howard Smith v. PECO Energy Company, at Docket No. C-2016-2541759, is denied consistent with the discussion contained herein insofar as it seeks to dismiss the Complaint.
3.
That the request by Howard Smith in the case captioned Howard Smith v. PECO Energy Company, at Docket No. C-2016-2541759 to reschedule the Initial Hearing is granted.  

4.
That this matter is to be rescheduled for further hearing.
Dated:
July 13, 2016


















Angela T. Jones







Administrative Law Judge
























Smith v. PECO
Docket No. C-2016-2541759
SERVICE
HOWARD E SMITH

2404 S MILLICK STREET

PHILADELPHIA PA  19142

215.760.5630

Accepts E-Service
SHAWANE L LEE ESQUIRE

EXELON BUSINESS SERVICES COMPANY LLC

LEGAL DEPARTMENT S23-1

2301 MARKET STREET 

PHILADELPHIA PA  19103-1338

215.841.6841
Accepts E-Service

�	LIHEAP is Low Income Home Energy Assistance Program.										


� 	PECO has signed a waiver of the Section 702 requirements for service of formal complaints, 66 Pa.C.S.  702, and has agreed to electronic service instead under the Commission’s Waiver of 702 program.   Service is listed in the Audit History of the case as having been effected on May 24, 2016.





� 	The Respondent has admitted to administrative oversight for not serving the undersigned.											
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