DATE: February 2, 2000

SUBJECT: A-00116172

TO:

Cheryl W. Davis, Director
Office of Special Assistants

FROM: James J. McNulty

Secretary
nvl

APPLICATION OF MAIN LINE TRANSIT SERVICE, IN&,~ 1 7= =" 1y
F 7.0 B R S S

FER 28 2000

Copies of the Initial Decision have been served upon all parties of interest.

Exceptions have been filed by:

%
O,
Reply Exceptions have been received from: (/ <<\

Qi

MAIN LINE TRANSIT SERVICE, INC. (?p

P
\‘

NORISTOWN TRANSPORATION COMPANY

cc: Annette Shelley
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LAaw CFFICES

JOHN ]J. GALLAGHER, P.C.

JOHN ). CALLAGIIER SWire oo
MICHAEL S, FIENRY © 1760 MARKET STREET
LAURA O, MULDOWNEY ™ PHILADELPHIA, PA, 19103
JOSEPH H, MELTZER™ -

LARISA TENBERG.” (219 96.3-1555

FAX (215) 963-9104

CALO M N
ALSO MEMBER ™1 BAR E-MAIL: jjp l@ix.netcom.com

[February 8, 2000

Commonwealth of Pennsylvania ‘iﬁtbti ‘/EL)
Pennsylvania Public Uttlity Commission '
Mr. James McNulty, Secretary
P.O. Box 3265 FEgQ 01 2009
Harrisburg. PA 17120 oo '
CATUBLIC 1 o
RE:  Application of Main Lince Transit Service, Illc.SEc,t;{E}'.}ﬁswﬁ CO:’L’:’;’VH(‘ES{(}N
A-00116172 P URER,

Dear Mr. McNulty:
Enclosed for filing are an original and nine copies of Protestant Norristown
Transportation Company’s Exceptions to Initial Decision Granting Motion To Dismiss

Protest,

Thank vou lor your attention to this matter.

D 0 C‘ U/’ Very truly yours,
IR Svrise Jeud
Foy ~SNT e ise er
L 1, £ fa LARISA TENBERG %
Enclosure
ce: Administrative Law Judge Wayne L. Weismandel (w/encl.)
Barnetl Satinsky, Esq. (w/encel.)

Thomas M. Keenan, Esy. (w/encl.)
Main Line Transit Scrvice, Inc. (w/encl.)
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PENNSYLVANIA PUBLIC UTILITY COMM[SSI(?_N.D

< 09 203
ADMINISTRATIVE LAW JUDGE WAYNE L. WESMANDEL

o OTITY
OECR COtrac, .
| MEARY S MBS 0,
IN RE: Application of . PUC DOCKETNO!
MAIN LINE TRANSIT SERVICE, INC. : A-00116172

EXCEPTIONS TO THE INITIAL DECISION DISMISSING PROTEST OF
NORRISTOWN TRANSPORTATION COMPANY

AND NOW, comes Protestant Norristown Transportation Company, by and
through its undersigned counsel, and makes the following Exceptions to the Initial
Decision Dismissing Protest of Norristown Transportation Company. and in support
thercof avers the following:

I By notice published in the Pennsylvania Bulletin on September 25, 1999,
Main Line Transit Service, Inc. (hereinalter “Applicant”) sought the approval of transfer
e,
ang \Qcé;/qq:‘ff E?)n:,n];n carrier or contract rights under the transfer of the paratransit
ri&n@&i@lg‘??’liﬁcatc issued at A-00089018, F.4. A true and corrcct copy of the
Service of Notice of Motor Carrier Applications from the Pennsylvania Bulletin, Vol. 29,
Na, 39, September 23, 1999, is attached hereto as Exhibit “A”.

2. On October 14, 1999, Norristown Transportation Company (hereinafler
“Protestant™) filed a protest to the Transter Application. A true and correct copy of the
prolest is altached hereto as Exhibit “B”.

3. On November 8, 1999, the applicant filed a Motion to Dismiss The Protest
Of Norristown Transportation Company Or, In The Alternative, Motion in Limine. A

truc and correct copy of the Applicant’s Motion to Dismiss The Protest of Norristown

}OCkETED
FEB 09 2000

LAW OFFICES
SUITE 1100 = 1760 MARKET STREET « PHILADELPHIA, PA. 19103
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Trangportation Company Or, In The Alternative, Motion In Limine is attached as Exhibit
“C” hereto.

4, On December 20, 1999, Protestant filed a Reply to Applicant’s Motion to
Dismiss. A true and correet copy ol the Protestant Norristown Transportation
Company’s Reply o Applicant’s Motion To Dismiss The Protest of Norristown
Transportation Company Or, [n The Alternative, Motion In Limine is attached as Exhibit
D™ hereto.

5. On January 20, 2000, Applicant’s Motion To Dismiss was granted. A true
and correet copy of ALJ Wayne .. Weismandel’s decision is attached as Exhibit “E”
hereto.

6. In granting Applicant’s motion to dismiss. Judge Weismandel concluded
that Norristown Transportation Company’s Protest shall be dismissed because the Protest
filed raised only one ground; that the granting of the Application “will have an adverse
impact on [protestant] in that [protestant] and applicant will be 1n dircel competition with
one another for the transportation of passengers.” Sce Exhibit AL p. 6. Morcover, Judge
Weismandel concluded that Applicant’s Motion was not untimely filed because of the
lack of scrvice of the Protest on Applicant’s attorney. See Exhibit A, pp. 9-12.

7. Judge Weismandel crroneously concluded that Applicant’s Motion was

not untimely filed.

8. Applicant’s Motion should have been filed on or before November 8,

1999. 52 Pa. Code §§5.101(b), 5.61(a). 3.381(c)(1)1)(C), 1.56 (a)(1), 1.56(b).
0. In fuct, Applicant’s Motion was liled and served on December 8, 1999,

apparently one month late.

LAW OFFICES
SUITE 1100 = 1760 MARKET STREET « PHILADELPHIA, PA. 19103




10, Judge Weismandcl’s conclusion that Protestant’s service ol its Protest was
defective because of lack ol service on Applicant’s atlorney is erroncous.

1. Protestant’s knowledge about Applicant’s transfer application came from
the notice published in Pennsylvania Builetin, Vol. 29, No. 39, on Scptember 25, 1999.

[2. The notice did not state Thomas M. Keenan, Esq. as Applicant’s attorney.
In fact, the notice did not fist any attorney at all. See Exhibit A.

13. The fact that Thomas M. Keenan, Esq. was shown as Applicant’s attorney
on the Application is irrelevant since the notice did not publish his name and the
Protestant was not in possession of the Application.

14, As such, Protestant complied with 52 Pa. Code §§3.381(CY(1XI)(A),
5.52(b), by serving the protest on the applicant. The Certificate Of Service atlached to

the Protest certified that a copy was served upon the applicant.

15. Therefore, the protest was timely filed and properly served.
16. Since the protest was properly served, Applicant’s Motion was untimely

filed. one month late, and thus should have been dismissed as untimely filed. 52 Pa.

Code §3.381(CY3).

17. Because Applicant’s Motion was untimely filed and. in accordance with
the rules of Public Utility.Cummission, should have been dismissed, Judge Weismandel’s
discussion of the grounds raised in Protest becomes irrelevant.

18. Applicant bears the burden to demonstrate that it possesses fitness whether
or not the issuc ol (itness was raised in the protest. Sce 52 Pa. Code §41.14(b): RE

O’Connor, 54 Pa.P.U.C. 547 (1980); In re: L. Joseph Williams t/d/b/a Executive

LAW OFFICES
SUITE 1100 « 1760 MARKET STREET « PHILADELPHIA, PA. 19103
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Limousine Serv., 78 Pa.l’.U.C. 41 (1993); In re: Erie Transp. Servs., Inc.. 72 Pa.P.U.C.
113 (1990).

19.  The issue of flitness especially becomes important when Protestant’s
investigation revealed that Applicant’s principle is operating illegally under the authority
sranted. Moreover, the investigation revealed that part of the authority has been
abuandoned.

20. Furthermore, where there is a proof of abandonmcnt ol the certificate of

public convenience, the applicant is still required to prove necessity. Byerly v. Pa Public

Utility Cominission, 440 Pa. 521, 270 A.2d 186 (1970).

21. When the proof of necessity becomes applicable, the evidence of adverse
impact becomes relevant. 52 Pa. Code §41.14(C).
22. Based on the foregoing, the motion was erroncously granted and the

decision ol ALJ Weismandel should be reversed.

Respectlully submitted.

LAW OFFICES OF JOHN J. GALLAGHER, P.C.

BY: ,,’/m bar. /(W”%

“Larisa Tenberg, Esquirg—,
Attorney for Protestant
Norristown Transportation Company

LAW OFFICES
SUITE 1100 » 1760 MARKET STREET « PHILADELPHIA, PA. 19103




CERTIFICATE OFF SERVICIE

[ hereby certify that on this 8" day of February, 2000, [ mailed by first class mail, postage
prepaid, a copy ol the foregoing Exceptions To The Initial Decision Dismissing Protest
O Norristown Transportation Company via first class mail:

Commonwealth of Pennsylvania
Pennsylvania Public Utility Commission
Mr. Jumes McNulty, Secretary

P.O. Box 3265

Flarrisburg, PA 17120

Commonwealth of Pennsylvania

Pennsylvania Public Utility Commission
Administrative Law Judge Wayne L. Weismandel
12.0. Box 3265

Harrisburg, PA 17120

Barnett Satinsky, Esquire

Fox. Rothchild, O'Brien & Frankel, LLP
2000 Market Street, 10" Floor
Philadelphia, PA 19103

Thomas M. Keenan
Keenan, Ciceitto & Brant
376G East Main Street
P.O. Box 19426
Collegeville, PA 19426

Main Line Transit Service, Inc.
303 East Church Road
King of Prussia, PA 19400

H/& R (/_@(/ué’u&q

LARISA TENBERG, ESQUIRE

LAW OFFICES
SUITE 1100 « 1760 MARKET STREET = PHILADELPHIA, PA. 19103
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5038 NOTICES

An initial hearing on this matter will be held Thursdaw,
October 28, 1939 at 10 a.m. in an available hearing room,
Ground Floor, North Office Buiiding, North Strect and
Commonweal:h Avenue, Harmisburg, PA, when and where
2ll persons in interest may appear and be heard, if they
sp desire.

JAMES J. MONULTY,
Secretory

(¥, B Doc, No, v8-1644, Frlee jor publiz inzpection Seplemter 24, 1889, .00 u.m]

Service of Notice of Motor Carrier Applications

The following temporary authority and/or permanent
authority applications for the right to render service as a
common carrier or conlract carrier in this Commonwealth
have been filed with the Pennsylvania Public Uulity
Coemmission. Publication of this notice shall be considered
as sufficient notice w all carriers holding authority from
this Commisniﬁrl’_\_mca\tic;is will be considered without
hearing inzrhe—abse nce_of Prowsts to the applicacion
Protests~{o- the apphcatzcns published herein are due on
or befd{e October 18,1999, as set’ forth at 52 Pa. Code
§ 3.381 pl-acamﬁns for transportation of
property and persons). "The protests shall also indicate
whether it applies to the temporary authority application
or the permanent application or both. .

Applications of the following for approval of the
beginning of the exercise of the right and privi-
lege of operating as common carriers fer trans-
portation of persons as described under each
application.

A-00116178. East Copast Van Service, Inc. (8321
Mansiield Avenue, Suite 300, Philadelphia, PA 191350), a
corporation of the Commonwealth of Pennsylvania—
persons, in paratransit service between points in the city
and county of Philadelphia, and the counties of Chester,
Bucks, Delaware and Mentgomery.

{pplications of the following for approval of the

. beginning of the exercise of the right and privi-
lege of operating motor vehicles ns common carr-
ers for the transportation of persons by transfer
of rights as described under each application.

— A-00116172. Muin Line Transit Service, Ine. (303
East Chureh Road, King of Prussia. Monigomery County,
PA 18406} a corporation of the Commonweaith of Penn-
svlvanin—persons in paratransit service, (1) for Morgan's
Run Corporation, from the Radnor Train Station and the
Radnor P & W Train Station, in the township of Radnor,
Delaware County, wo the Radnor Corporate Center in said
wawnship, and vice versa: subject to the following condi-
tions; That all service shall be provided in vehicles having
a seating capacity of not less than 18 persons, exciuding
the driver; and that transporuation snall be for the
account of one party for which ihe charge is based upon
the transportation of a group and not upen the number of
persons transported and for which payment is made by a
group, organization or company and not by the passen-
gers as individuals; and (2) berween pointe in the town-

hips of Upper Merion, Lower Merion and the borough of
\arbcr'..h Monigomery County, and the townships of
Radnor. Haverford. Marple and Newtown, Delaware
County: subject 1o the following cenditions: That service
shall be provided in vchicles without the use of taxi
meters or dome lights: that service is limited w the

transportation in a vehicle not limited to individual use,
for which reservations are made not later than the
previous calendar dav; and that serviee muy be performed
in vehicles having a seating capacity of 25 passengers or
less, excluding the driver; which is to be a transfer of the
paratransit rights authenzed Bennewt Taxt Service lae,
under tne certiicale issued at A-U0DE901S F 4 sty ip
the same mitations and cangilions.

Applications of the following for approval of the

additional right and privilege of operating motor
vehicles as common carriers for transpornation of
persons by transfer of rights as described under
cach application.

A-00116130, F. 2. Pittsburgh Trunsportation Com-
pany, Inc. (3931 Elsworth Avenue, Pittsburgh. Allegheny
County, PA 152063), a corporation of the Commonwealth
of Pennsvlvania—additional right—persons upon call or
demand, (1) in the borough of Brentwood, and the
townships of Bethel, Upper St. Clair and Snowden,
Allegheny County; (2) in the township of Baldwin, the

“boerough of Whitehall, and that portien of the township of

Jefferson, all in Allegheny County, bounded and deseribed
as follows: Beginning at a point commeon to Jefferson
Township, Snowden Township and Baidwin Township.
thence from said peint of beginning along the line
dividing Snowden Township from Jefferson Township o
Highway Route 02083:; thence along Highwasx Route
02085 in a northeasterly direction o the Mowery, Gill
Hall and Cochrans Mill Road: thence along said road o
Highway Route 072; thence along Highway Route 072
and the Coal Valiey Road w0 Highway Route 51; thence in
a northwesterly direction along Highway Route 51 1w
Highway Route 02113, thence along Highway Route
02113 to the line dividing Jeilerson Township for West
Mifflin Borough: thence aleng said township line w a
point cornmon to Jefferson Township, Baldwin Township
and West Mifflin Borough; thence along the Jefferson
Township-Baldwir Township line to the place of begin-
ning: inciuding the boroughk of Pleasant :I:l._—,, {3) in that
portion of the barough of West Mifflin, Allegheny County,
bounded and described az follows: Beginning at a point at
the southwesterly corngr of West Mifllin Borough, at a
point common to Jefferson Borough and Baldwin Bor-
ough: thence aleng a line dividing West Mifflin and
Baldwin Borough. to a point on o line dividing properiy
now or formerly of Terminal Coal Company and property
of Charles Davis; thence along sald dividing line and
alorg a line dividing property now or formerly of Willock
Land Company from property of Carnegie [linols Steu!
Carporation, in 2 sautheasterlyv direction 1o State High-
way Rouie 585 and Monongahela, Sovthern Railrond. also
known as the Union Railroad: thence in a northeasteriy
direction along the line of the Union Railroad and along
the northerly lne of the Municipz] Alrport property, w
Burtermilk Hollow Road; thence along Buttermilk Hollaw
Road in a sautheriv dircetion to Lebapon Church Road:
thence in o souihwesierdy direction along Lebanon
Chureh Road o the Jeffersan Borough line, thence along
the Jefferson Borough line in a northerly direction to the
point at plaee of beginning: (4) in the borough of Castle
Shannon; (5) in the borough of Finleyville. Washington
County, and within a radius of 5 miles thereol; and (6) in
the city of Pittsburgh, Allegheny County: which is 1 be 2
transfer of the call or demand rights of Mavflower
Contract Services, Inc,, authorized under the certificate
issued at A-001033328. F. 1. subject to the same limiwa-
tions and conditiens, Arforney: Rav F. Middleman,

PENNSYLVANIA BULLETIN, VOL. 29, NO. 3%, SEPTEMEER 25, 1999
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COMMONWEALTH OF PENNSYLVANIA
PENNSYLVANIA PUBLIC UTILITY COMMISSION

IN RE:

APPLICATION OF A.00116172
MAIN LINE TRANSIT SERVICE, INC.

Application to transport persons in paratransit service between points in the counties of Montgomery and

Delaware and from points in said county to points in Pennsylvania, and return.

PROTEST OF NORRISTOWN TRANSPORATION COMPANY
TO THE APPLICATION OF
MAIN LINE TRANSIT SERVICE, INC.

1. Norristown Transportation Company (Norrisiown) protests the Application of Main Line
Transit Service, Inc. {Appticant).

2. Norristown is a cerlified public utility authorized to transport persons in paratransit service
between points in the county of Pennsylvania with certain restriction. A description of Norristown's certified area
is contained in its tariff which is attached hereto and marked Exhibit "A". Norristown’s address is 41 Burnside
Avenue, Norristown, PA 19403.

3. Norristown's attorney is Larisa Tenberg, Esquire, 1760 Market Street. Suite 1100,
Philadelphia, PA 19103.

4. Applicant is seeking the right to transport persons in paratransit service between points in,

counties of Delaware and Montgomery, and from points in said county ta points in Pennsylvania, and return,

LAW OFFICES
SUITE 1100 » 1760 MARKET STREET + PHILADELPHIA, PA. 19103
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5. if the Commission grants this application, it will have an adverse impact on Norristown in
that Norristown and applicant wilt be in direct competition with one another for the transporiation of passengers.
Norristown is able to meet any need which exists for this type of service.

5. Protest to this application are due on or before October 18, 1999, This is a timely protest
and therefore Norrisiown is entitled to participate in this proceeding as & party intervenor pursuant to 52 PA.
Code 3.381.

7. Pursuant to 333{c) of the Pennsylvania Public Utility Code, demand in made upon
applicant to furnish protestant's counsef with a list of the names and addresses of witnesses he intends to call
and a brief summary of the proposed testimeny; in particular, complaints, if any, against the services of the

protestant.

WHEREFORE, Norristown, respectfully requests this Commission to deny the Application of Main
Line Transit Service, Inc.

Respectfully submitted,

o .

. / " P
/s a : 4 -': 143,
‘ Y IR 3 F AR

/."
LARISA TENBERG, ESQUIRE
Attorney for Preiestant

LAW OFFICES
SUITE 1100 « 1760 MARKET STREET « PHILADELPHIA, PA, 19103
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COMMONWEALTH OF PENNSYLVANIA
PENNSYLVANIA PUBLIC UTILITY COMMISSION

N RE:

APPLICATION OF A.00116172

MAIN LINE TRANSIT SERVICE, INC.

CERTIFICATE OF SERVICE

I, herehby certify that on this 14th day of October, 1999, | mailed by first class mail, postage
orepaid, a copy of the feregeing Protest of Norristown Transportation Cempany the Application of Main Line
Transit Service, Inc.

Main Line Transit Service, Inc.
303 East Church Road
King of Prussia, PA 19406

\2 o ‘,/L /J} )/ ./L’),
LARISA TENBERG, E’SQUIRE

LAW OFFICES
SUITE 1100 + 1760 MARKET STREET « PHILADELPHIA, PA. 19103

R




VERIFICATION

LARIS TENBERG, ESQUIRE verifies that hefshe is acquainted with the facts and information set forth in
the foregoing pleadings are true and correct to his/her knowledge, information and belief, and that the foregoing
Verification is made subject to the penalties of 18 Pa. C.S. Section 4304 refating to unsworn faisification to

authorities.

4 P

fjﬂ?ﬂ/ LA ,/i n L LA

LARISA TENBERG, ESQUTRE
)

LAW OFFICES
SUITE 1100 « 1760 MARKET STREET « PHILADELPHIA, PA. 19103
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TENNSYLVANIA
PUBLIC CTILITY COMMISSION
Harrisburg, PA 17105-132865

Public Meeting held January 16, 19¢7

Commissioners Presant:

John M. Quain, Chairman

i.isa Crutchfield, Vice-Chalirman

John Hanger

David wW. Rolka

Robert X. Blocm
Applicaticon of Norristown Transpeortation A-0010663¢%
Campany, a corporation of the Commonwealth T. 4

cf Pennsylvania, for the additional right,
to transport as a2 common carrier by motor
venicle, persons in paratransit service,
tetween points in the borough cf Norrishcwﬂ,
and within an airline distance of five

{5) statute miles cf the limits of said
corough and the townsiiiz of Whitemarsh, all
in Montgomery County.

Raymond A. Thistle, Jr. for the applicant
Thomas, Thomas, Armstrong & Niesen by Patricia Armstrong
for protestant, Xrapf’s Coaches, Inc.

BY THE COMMISSION:

This matter ccmes before the Commission on an
application filed March 22, 1996. Public notice of the
application was given in the Pennsylvania Bulletin of April 27,
1996. A single prozest was received by the above-mentioned
carrier. The now unopposed application is certified to the
Commission for its decision without cral hearing. The record
consists of wverifisd statements enterad kv the zpplicant and six
supporting parties.

Nicholas Chermela, gaeneral manager cf Nerristown
Transportation Company (applicant or Norristown Trans) 1is
authorized to make :ihis statsment on zehalf of the applicanc.
Chermela has been employed bv applicant for twenty (20) years and
is familiar with all phases of applicant’s cperaticns. The sole
shareholder of appl;canh is Frank Smith. Frank Smith owns 100%
of the common capital stock of applicant and also owns 100% of
the common capital stock of Noxristown Yellow Cab Co., Inc. at
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Nerristown TranssocrIatlicn Company is a comnen carrier
currently certificatad v this Commission ©o transport persons
voen call or demand, sarcsls and gackages, blced and oloced
crcducts and medicing in tawicats. Nervistown sesis the
additcignal zightT To Transgcert oersons in paratransit service
cetween points in the herough ol Norristown, and within an
glriine distance of {3} sctatute miles ¢f the limics cf said
Borough, and the <Tc of Whitemarsh, all in Mcntgomary
County The applic /as oppcsed by a single carrier which
withdrew upcn rasty amandment excluding the right tc
previde transpertac frcm or between points in Chester
County.

The tTerrilory sncompassad within an airline distance of
fiva (5) statucte milas ¢f the horough of Nerristeown includes ths
fcilowing bercughs and townships within Mentgemery Countyv: the
poroughs of West Constchecken, Ccns wohockan and Bridgeport and
::a townships of Whizemarsnh, Hcrr;to“, Plymouth, Worcester, Lower

iton, Upper Meriecn, Whitpain and Lower

ov1dence, West Norr
rion.

‘.
=]
=

]

Falling within Zive statute milas of the limits of
Norristown are Irings aresas cf other townsnips in Montgomery
County. Alsc includsd within five statute miles ¢f the borough
of Norristown 1s a small porition of Chester County The
application has been amended o exclude transportaztion to, from
ancé between polnts in Chester County.

The area ci agplication as amended has keen supported
bv four (¢) individuals, one (1) nursing care facility and one
(1) Mcntgomery Countiy cocrdinator that proposes ts tender
applicant approxinmately twentv-one {21,000) paratransit trips on
& return bhasis We find that the application has besn amply
supported by the parties.

We find that:

1 Applicant currently operates pursuant to common
carrier certificates issued v this Commission in 1986.

2. The agzplication was opposed and the protest was
withdrawn upcn restrictlve amandment

3. Six suppcrting parties nave demonstrated a need
fogr the searvice as anended.

& Thne eppl_cant has The necessaryy egiiznent,
experience ancd L1Insss necessary T rendser the ansndad service.



IT IS TURTHEIR CRIIRIT: That in tha event sald
applicant has net, cn or peicre siuxty (50) davs from the date cf
the service 0 tThis crder, complisd with the recuirements
hereinkefore set forth, the acrplicaticn shell be dismissed
without further preceedings.

IT I3 TURTHEZIR CRDZ2ID: That upen compliance with the
reguirements nersinbsiors set ForIn, & certificate shell issus
evidencing the Comzmission’s asoroval of the right o oreraiz as

acove-determined.

BY THE COMMISSION,

.i>/-ﬁ/5£§z;“£{hm

e

ﬁ¥ 4

John G. "Alford
Secratary

{SEAL)
ORDER ADORPTID: January 16, 1g¢7

ORDER ENTERED: ;JANZ 7 1857



AFF

%

OFFICIALLY FILED T4

Ce

rtifiicate No. A.00100217 Jaratransit - Pa. 2.U.C. No. &
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SZARED ZIDIT RATIS (PEZ 23
: Tcana Racas: (C)

Six zeormes zr2 2szaolishad end ar2 color coced )
lznes range fzom $4.00 vo 316.0C depending on the numd
zcnes travailed (S22 Paga fo- Tates WwiThin sach zconsg
c2iwaen zon2s).

2 Davs znd Hours o Ogacazion

Service is available avary day, nolideys inciuded,
700 AM. te 10:00 P.M
3 sdvance rotice

fdvanca2 reservations must be made no later tiaen N
calender davy.

4. Waiting Time

Tirge fiva (3) es - no charge.

diver five (3) as - $1.00 for ezch (3) minute
frazcion thereot,

5 Sz2nior Cicizan Races

The ratas for sznior citizeas, showing proper iden
be 5,25 or 10% of the shared ride rece (rounded to the
5.03), vnichever 1is grester,; providad that this carcie
contract with the Psnansylvania Depariment of Traaspor
participace in the senior citizena program under Secti
(1%30), as samended by Act &9 (1%8&4).amended by Act ¢&
5. Contrac: Services (C)

Conzract servicas for a term of noc less than 20 ¢
the transpecrcation requirements of pregualified persen
faderal, scate, coundy, or local goverameni Iunding or
agency, &t rates specified in the contract, copies of
<ith . the Commission as exacuted, said rates Tc Secomz2
cav's notice

Indicates change

cT

addiz

icn

i
t
i«
7

—-

ar ¢i
and
Irox

[

tificaci
neares
- :1‘

i
)t
w
[4e4
O Ocr

=Lion ¢
a 203, 4
(1934)
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BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION
APPLICATION OF MAIN LINE - -. DOCKET NO.. A-00116172

TRANSIT SERVICE, INC.

APPLICANT MAIN LINE TRANSIT SERVICE,
INC.’S MOTION TO DISMISS THE PROTEST OF
NORRISTOWN TRANSPORTATION COMPANY
R, INTH RNATIV 10T1 IN LTMIN
Applicant, Main Line Transit Service, Inc. (“"Main Line™}, by and through its undersigned
counsel, hereby moves the Pennsylvania Public Unlity Commission (the “Commission™) 1o
dismiss the protest of Norristown Transportation Company (“Norristown™) on the grounds that

the protest is insufficient as to substance under 52 Pa. Code § 5.101(a)(3). In support thereof,

Main Line avers the foliowing:

1. On or about July 27, 1999, Main Line filed with the Commission an Application for
Approval of Transfer and Exercise of Common Carrier or Contract Rights (the “Transfer
Application”). A true and correct copy of the Transfer Application, sans exhibits, is attached as

Exhibit “A” hereto.

2. The Transfer Application requests that the Commission approve Main Line’s
purchase of certain assets currently owned by Bennett Taxi Service, Inc. (“Bennett™), including
the PUC cenificates owned by Bennett and operated under the fictitious names of Main Line
Paratransit and The Connector. Bennett is a certificated carrier authorized, inter ahia, to

transport persons in paratransit service between points in the townships of Upper Merion, Lower



Merion and the borough of Narberth, Montgomery County, and the townships of Radnor,

Haverford, Marple and Newtown, Delaware County.

-

3. Onor ébout October 14, 1999, Norristown filed with the Commission a protest (the
“Protest”) to 'the Transfer Application. A true and correct copy of the Protest is attached as
Exhibi't “B" hereto. The Protest requests that the Commission deny the Transfer Application on
the sole basis that approval “will have an adverse impact on Norristown in that Norristown and
[Main Line] will be in direct competition with one another for the transportation of passengers.”
Id. at 9 5. The Protest also avers that “Norristown is able to meet any need which exists for this

type of service.” Id.

4. Section 1102(a)(3) of the Public Utility Code authorizes a public utility to acquire, or
to transfer, the title to any tangible or intangible property used or useful in the public service.

66 Pa.C.S.A. § 1102(a)(3).

5. Pennsylvania courts and the Commission have recognized two bases upon which a
transfer application can be denied: (1) lack of fitness; and (2) abandonment. See 52 Pa. Code
§ 41.14(b); Inre: [.,. Joseph Wil]jams t/d/b/a Executive Limousine Serv., 78 Pa. P.U.C. 41
(1993); In.re: Ede Transp. Servs,, 72 Pa. P.U.C. 113 (1990).

6. Norristown's Protest does not aver that Main Line lacks the technical and/or financial
fitness to acquire Bennett's existing paratransit operating authority, or that Bennett has
abandoned that operating authonty; rather, the Protest merely avers that approval of the Transfer

Application will have an adverse impact on Norristown's business.



7. Although 52 Pa. Code § 41.14(a) provides that an applicant sesking motor common
carrier authority rmust show a public demand or need for the service, it is presumed that the
demand or need, once found, continues to exist at the time that the applicant seeks to transfer

that authority to & new carrter. 52 Pa. Code § 41.14(a); South Hills Movers, Inc. v.

Pennsvivania Public Utlity Comm'n, 601 A.2d 1308, 1309 (Pa. Commuw. Ct. 1992); Inre: Ene

ansp. Servs., Tnc., 72 Pa. P.U.C. 113 (1990).

8. The presumption of continuing necessity is rebuttable; however, neither the
Commission nor the Pennsylvania courts consider a protestant to have met its burden to rebut
the presumption where, as here, the sole basis of the protest i1s merely that approval of the

transfer application will adversely impact the protestant’s business.

9. In fact, the Commission has stated that “competition [is] irrelevant in a transfer
proceeding . . . [and that] adverse economic impact resulting from increased competition is not a

sufficient basis to deny a transfer application.” [nre; [. Toseph Willjams t/d/b/a Executive

Limousine Serv., 78 Pa. P.U.C. 41 (1993).

10. Moreover, Pennsylvania cases that have considered what evidence might successfully
rebut the presumption of continuing necessity have rejected the argument that the lack of public
need can be established by proof that the transferor is not currently providing the service. Seg,
e.g, Inre: Bverly, 270 A.2d 186, 189 (Pa. 1970) (*(t]he fact that a carrier has not transported
the certificated product and the fact that he has not been requested to do so does not rebut the

presumption of continuing necessity™);

Sery., 78 Pa. P.U.C. 41 (1993) (“mere evidence that the transferring carrier has not provided the

service under the rights to be transferred may not be sufficient [to rebut the presumption]™).

-3-



3
2

11. Evidence of adverse impact, standing alone, does not constitute a legally cognizable

basis upon which to protest a transfer application.

12. Therefore, insofar as the Protest avers merely that approval of the Transfer
Application will have an adverse impact on Normstown's business, the Protest is insufficient as

to substance and should be dismissed.

13. In the alternative, because evidence of adverse impact is irrelevant in the context of a
transfer proceeding, Norristown should be precluded from introducing evidence of adverse

impact in support of its Protest to the Transfer Application.

Respectfully submitted,

Witk )@,éz/w/é

armett Satinsky

Marci A. Love

Fox, Rothschild, O’'Bnen & Frankel, LLP
2000 Market Stresat

Tenth Floor

Philadelphia, PA 19103-3291

(215) 299-2088

Thomas M. Keenan
Keenan, Ciccitto & Brant
376 East Main Street
P.O. Box 19426
Collegeville, PA 19426
{610) 489-6170

Attorneys for Applicant

Date: December 8, 1959
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l'l r-P..JO‘: SO: TF'JRSfBr
{Rav 7iET) :

AFPLICATION FOR APCPROVAL OF TRANSFER .
AND EXERCISE OF COMMON CARRIER OR CONTRACT RIGHTS .

EEFORE THE FENNSYLVANIA FUBLIC UTILITY COMMISSION

Appiicsticn of _MAIN LINZ TEANSTT SZRVICT. INC.
(ApplicantT ransieree~Zuyen

for the spproval of the transier and to exercise the rght

as 3 Common carmier, described at Decket
(commen~contracs) ’
‘\.>
NoA-0008S018  FeiderNc.2 2m-n issued io
SINNZTT TaXI EZRIVICE, TN, -
{Transiercr - Seller)
fertransgensticn of Po-eone in mavabvs-eit earvice
{persans-hcusahold geeds) .
S£= INSTRUCTIONS EEFCRE COMPLETING ARFUICATICN
{. MAIN LINE TRANSIT SERVICE, INC.
(full and correx name of arolicanttransieres)
MAIN LINZ TRaANSIT SZRVICEZ, INC.
(Trace name, if any)
The Szce name EAS been regisiered with the Secretary cf the Ccmmenwesahth
(has ar has nct) )
on _Jdune 14, 1¢9&ach cory of stamped registrstion form).
(cate)
2. 303 Tast Church RCE.
{Eusiness sireet acdress) (F.C. Ecx, if any)
Xing @i Frussia, Fennsvylvania 19405 fin s17ciig
(City) (Courty) (Stae) _ (=ip) (Telecncne)
4. Arclica rmey (for this apciication) is:
372 Zast Main Stoass
Tuemzz M., Xgena-m, Zzz., £.0. Zcx 26480, Ccliscaville, FA 1842 - (£i0)4!
Name) (Acdress) (Teleshcne) €
-3~ .

EXHIBIT “A”



o o @

3. Any decurnents should be mailed (G

Transieree: Clifforcd Xincslev 303 =.Church RE. Xinc of Prussia., Dernz” 15408

(Name) . (Accress)
Trargamr Sennelt Taxi Eervice Inc. 2.0. Scx 342 3Irvs Mawr,Tanda. 1%010
(Name) 3 (Accress;
E. Apclicant Goeg —ob feid Fa. PLULC. authenty under Cocket Numter

(Cces or cces nct)

As and crerstes as a : carer.

{ccmmcn ¢r contracy) N
7. Apgiicant _dnes nmor held Intersiate Commerse Cammissicn authernty st Decket Ne.

(Cces cr dces nat}

8. Apclicant is (check cne):
G Incividual. :

T Pzrinership. Must sttach a copy of the parmership agreement (unless' a copy is presently cn file with
FUCS, and list names and addressas cf parmers below {use zc¢citicnal sheet if necassary).

v

(Name) (Accress)
% Corceration. Organized underthe laws of the siste of _ Pennsvivaniz

znd quzlified {o do business in Fennsytvania by regisiering with the Sec=tary cf the Commerweaith

B Teewm- 14 1GCH {Attsch copy of Certificste of Incorperaticn er Authority and siztement of

- charier purpesa). Incluce 2s an atlachmert a fist of corperate officers and their ftles and the names, adcresses

anc number of shares held by each stockhcider.
5. If apclicant, s steckhokder or parnersaip memeers are in control of er afiliated with any orimer camier, size

rame of carier(s), Docket Number(s) and nature cf cortrel or affiliaticn.
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BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION
APPLICATION OF MAIN LINE : DOCKET NO.: A-00116172

TRANSIT SERVICE, INC.

BRIEF OF APPLICANT MAIN LINE TRANSIT SERVICE, INC.
IN SUPPORT OF ITS MOTION TO DISMISS THE PROTEST
QF NORRISTOWN TRANSPORTATION COMPANY

Applicant, Main Line Transit Service, Inc. (“Main Line"”), by and through its undersigned
counsel, hereby submits the following brief in support of its motion to dismiss the protest of
Norristown Transportation Company (“Norristown™) (the *Motion™) on the grounds that the

protest is insufficient as to substance under 52 Pa. Code § 5.101(a)(3).

L ACKGROUND

On or about July 27, 1999, Main Line filed with the Pennsylvania Public Utility
Commission (the “Comumission’) an Application for Apprﬁval of Transfer and Exercise of
Common Carrier or Contract Rights (the “Transfer Application™). A true and correct copy of the
Transfer Application, sang exhibits, is attached as Exhibit “A” to the Motion. The Transfer
Application requests that the Commission approve Main Line’s purchase of certain assets
currently owned by Bennett Taxi Service, Inc. (“Bennett™), including the PUC certificates owned
by Bennett and operated under the fictitious names of Main Line Paratransit and The Connector.
Bennett is a certificated camer authorized, inter alia, to transport persons in paratransit service

between points in the townships of Upper Merion, Lower Mernion and the borough of Narberth,



Montgomery County, and the townships of Radnor, Haverford, Marple and Newtown, Delaware

County,

On or about Octooer 14, 1999, Nomistown filed with the Commission a protest (the
“Protest”) to the Transfer Applicaiion. A true and correct copy of the Protest is attached as
Exhibit “B” to the Motion. The Protest requests that the Commission deny the Transfer
Application on the sole basis that approvai “will have an adverse impact on Nermistown in that
Norristown and [Main Line] will be in direct competition with one another for the transportation
of passengers.” Id. at § 5. The Protest also avers that “Norristown is able to meet any need

which exists for this type of service.” Id,

The Commission should dismiss Norristown’s Protest with prejudice because it is
insufficient as to substance under 52 Pa. Code § 5.101(3)(3).1 Specifically, the Commission has
found that where the presumption of continuing necessiiy applies, evidence of adverse impact is
not a sufficient basis upon which to deny a transfer application. Inscfar as adverse impact
represents the sole basis of Nornistown's Protest, the Protest 1s deficient and should be dismissed.
In the alternative, because evidence of adverse impact is irrelevant in the context of a transfer
proceeding, Norristown should be barred from introducing any evidence of adverse impact at a

hearing with respect to the Protest.

' Section 5.101(a)(3) of the Pennsylvania Code provides in relevant part, "A preliminary motion is available to
participan:s . .. and shall be iimited to . . . [a] motion 10 dismss a pleading that is insufficient as to subsiance.” 52
Pa. Code § 5.101(a)(3).

£




IL. ARGUMENT

Al Evidence Of Adverse Impact Is Not A Sufficient Basis Upon Which To Deny
A Transfer Appiication. :

Section 1102(a}(3) of the Public Utility Code authorizes a public utility to acquire, or to
transfer, the title to any tangible or intangible property used or useful in the public service. 66
Pa.C.S.A. § 1102(a)(3). In a transfer proceeding, the applicant bears the burden to demonstrate

that it possesses the technical and financial fitness to perform the proposed service. See 52 Pa.

Code § 41.14(b); Inre: Erie Transp. Servs., lnc., 72 Pa. P.U.C. 113 (1990).

The Commission and Pennsylvania courts recognize two bases upon which a transfer
application can be denied. First, the Commission can deny a transfer application where it finds
that the applicant does not possess the technical and financiai ability to provide the proposed

service. 52 Pa. Code § 41.14(b); In_re; L. Joseph Williams t/d/b/a Executive Limousine Serv.,

78 Pa. P.U.C. 41 (1993). Alternatively, the Commission can deny a transfer application where
the protestant. establishes that the authority sought to be transferred has been abandoned by the

transferring carrier. Inre: Ede Transp. Servs., Inc., 72 Pa. P.U.C. 113 (1990).

Here, the Protest does not aver that Main Line lacks the technical and/or financial fitness

to acquire Bennett’s existing paratransit authority,” or that Bennett has abandoned that authority.’

* Although not placed in issue by Protestant, Maii Line's fitness can hardly be challenged. as it will be owned and
operated by Clifford and Barbara Kingsley, who have successfully owned and operated another certificated

* paratransit company, Tri County Transit Service, [nc. for many years, This fact {s well known 10 Noristown's

owners, who are related to Mrs. Kingsley. Furthermore, Norristown, Tri County and Bennert all are members of
Suburban Transit Network, Inc. vd/b/a Transnet, which is designated by the Pennsylvania Department of
Transportation as the Senior Citizen Shared Ride Coordinator for Montgomery County, Pennsylvania, and is
responsible for providing a system of coordinated paratransit services to Montgomery Counry residents,

? Even if the Protest did aver that Bennett had abandoned the proposed service, such an averment would not
withstand scrutiny. Abandonment requires proof that the carrier intended 10 abandon the service “together with

-~
2




Rather, the Protest avers merely that approval of the Transfer Application will have an adverse
impact on Norristown’s business. As demonstrated below, such evidence, standing alone, 1s

insufficient to justify denial of a transfer application.

Section 41.14(a) of the Public Utility Code provides that an applicant seeking motor
common carrier authority must show a publiic demand or need for the service. 52 Pa. Code
§ 41.14(a). In reality, this subsection addresses the standards applicable to a request for ngw
operating authority. In a transfer proceeding, it has long been held that the applicant does not
need to prove that there exists a public demand or need for the underlying service to be
transferred; rather, it 1s presumed that the demand c;r need, having previously been found,

continues to exist at the time of the transfer. South Hills Movers, Inc. v. Pennsvivania Public

Utility Comm’n, 601 A.2d 1308, 1309 (Pa. Commw. Ct. 1992); [n re: Ecie Transp. Servs,, Inc,,
72 Pa. P.U.C. 113 (1990). This presumption is called the “presumption of continuing necessity,”
and it applies where the acquiring carrier proposes to provide a service that does not differ from

the service that had been provided by the transferring carrier. Inre: L. Joseph Williams t/d/b/a

Executive Limousine Serv., 78 Pa. P.U.C. 41 (1993).*

In theory, the presumption of continuing necessity can be rebutted by a protestant 0 a
transfer application. However, neither the Commission nor the Pennsyivania courts consider that

a protestant has met its burden o rebut the presumption where, as here, the sole basis of the

external acts by which that intent [was] carried into effect.” Inre: Erje Transp Servs., [ne,, 72 Pa. P.U.C. 113
{1990). Here, the record will show without a shadow of a doubt that pursuant to its paracransit authority, Bennett
has provided, and continues to provide, in excess of 2,500 pararansit trips each menth to senior citizens and other
eligible nders. Once again, the suggestion that Bennen's rights have been abandoned and therefore cannot be
wansferred is ludicrous.



protest is merely that approval of the transfer appiication will adversely impact the protestant’s
business. In fact, the Commission has stated precisely the opposite; namely, that “competition

(is] irrelevant in a transfer proceeding . . . [and that} adverse economic tmpact resulting from

increased competition is not a sufficient basis to deny a transfer application.” Igre: L. i
Willlams v/d/b/a Executive Limousine Serv., 78 Pa. P.U.C. 41 (1993).

Moreover, Pennsylvania courts that have considered what evidence might successfully
rebut the presumption of continuing necessity have rejected the argument that the lack of public
need can be established by proof that the carrier is not currently providing the service. For
example, in In re: Byverly, the protestant argued that there was no public demand or need for the
proposed service because the transferor had never “iransported any building supplies, building
meterials [sic], sand or gravel and that since 1965 he received no requests to nor did he in fact
transport any coal.” Inre: Bverly, 270 A.2d 186, 189 (Pa. 1970). Rejecting this argument, the
Pennsylvania Supreme Court stated that “(t]he fact that a carrier has not transported the
certificated product and that fact that he has not been requested to do so does not rebut the
presumption of continuing necessity.” 1d. The Commission reached the similar conclusion
severa) years later in In re: L. Joseph Williams t/d/b/a Executive Limousine Serv,, 78 Pa. P.U.C.
41 (1993). Here, after reaffirming that the presumption of continuing necessity applies in
transfer proceedings, the Commission concluded that “mere evidence that the transferring carner
has not provided the service under the rights to be transferred may not be sufficient [to rebut the

presumption).” Id.

* Main Line seeks 1o provide services identical to those provided by Bennem,

e




The Commission’s finding that adverse impact is not a sufficient basis upon which to
deny a transfer application, coupled with the Pennsylvania Supreme Court’s conclusion that the
frequency of services provided does not accurately reflect the “public need” for the service,
reflects that evidence of adverse impact, standing alone, does not constitute a legally cognizable
basis upon which to protest a transfer application. Therefore, insofar as the Protest avers merely
that approval of the Transfer Application will have an adverse impact on Norristown's business,

the Protest is insufficient as to subsiance and should be dismissed.

B. In The Alternative, Norristown Should Be Precluded From Introducing
Evidence Of Adverse Impact In Support Of The Protest.

As discussed in Section [I(A) above, the Commission has found that where the
presumption of continuing necessity is applicable, evidence of adverse impact, i.e. that
Norristown's business will suffer if the Transfer Application is approved, is irrelevant in the
context of a transfer proceeding. Accordingly, if the Motion to Dismiss is not granted ar this
time, Norristown nevertheless should be barred from introducing evidence of adverse impact in

support of its Protest ta the Transfer Application.




1.  CONCLUSION

For all of the foregoing reasons, Main Line respectfully requests that the Commission

dismiss Nommstown's Protest with prejudice or, in the alternative, preclude Nomistown from

introducing evidence of adverse impact at a hearing with respect to the Protest.

Date: December 8, 1999

Respectfully submitted,

Marci A. Love
Fox, Rothschild, O'Brien & Frankel, LLP
2000 Market Street

Tenth Floor ..

Philadelphia, PA 19103-329]

(215) 2995-2088

Thomas M. Keenan
Keenarn, Ciccitto & Brant
376 East Main Street
P.O. Box 19426
Collegeville, PA 19426
(610} 489-6170

Attormneys for Applicant




BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION
APPLICATION OF MAIN LINE . DOCKET NO.: A-00116172

TRANSIT SERVICE, INC.

ORDER
AND NOW, upon consideration of Applicant Main Line Transit Service, Inc.’s Motion to
Dismiss the Protest of Norristown Transportation Company or, in the Altemative, Motion in
Limine, and any response thereto, it is hereby ORDERED that the Motion is GRANTED. Itis

further ORDERED that the Protest is DISMISSED with prejudice.




BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION
APPLICATION OF MAIN LINE : DOCKET NO.: A-00116172

TRANSIT SERVICE, INC.

ORDER
AND NOW, upon consideration of Applicant Main Line Transit Service, Inc.’s Motion to
Dismiss the Protest of Norristown Transportation Company or, in the Alternative, Motion in
Limine, and any response thereto, it is hereby ORDERED that the Motion is GRANTED in part
and DENIED in part. It is further ORDERED that Nermstown 1s precluded from introducing any

evidence of adverse impact in support of its Protest to the Transfer Application.




CERTIFICATE OF SERVICE

b,

I hereby certify that I have this day served by first class mail, postage prepaid, true copies
of Applicant Main Line Transit Service, Inc.’s Motion to Dismiss the Protest of Norristown
Transportation Company, or in the Altematjve, Motion in Limine, together with Brief and
proposed forms of Order in connection therewith, upon the participant, listed below, in

accordance with the requirements of 52 Pa. Code § 1.54.

Larisa Tenberg

Law Offices of John J. Gallagher, P.C.
Suite 1100

1760 Market Street

Philadelphia, PA 19103

Attorney for Protestant

Norristown Transportation Company

arnett Satinsky 7

Fox, Rothschild, O'Brien & Frartkel, LLP
2000 Market Street, 10™ Floor
Philadelphia, PA 19103

Attorney for Applicant

Dated this 8" day of December, 1999
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BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

APPLICATION OF MAIN LINE TRANSIT : DOCKET NO.
SERVICE, INC. :
A-00116172
NOTICE OF APPEARANCE

Please enter our appearance in the above-designated matter as co-counsel on behalf of the
Applicant. We are authorized to accept service on behalf of said participant in this matter. On the basis

of this notice, we request a copy of each document hereafter issued by the Comynission in this matier.

Barnett Satinsky (/

Marci A. Love

Fox, Rothschild, O’'Brien & Frankel, LLP
2000 Market Street, 10" Floor
Philadelphia, PA 19103

(215) 299-2088

Attorneys for Applicant
Main Line Transit Service, Inc.

Date: December 8, 1999
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BEFORE THE PENNSYLVANIA PUBLIC UTILITY COMMISSION
APPLICATION OF MAIN LINE ; DOCKET NO.: A-00116172
TRANSIT SERVICE. INC. :

PROPOSED ORDER
AND NOW, this day of . 1999, upon consideration of
Applicant’s Motion 10 Dismiss The Protest Of Norristown Transportation Company Or,
In The Aiternative. Motion In Limine and Protestant’s Response thereto. it is hereby

ORDERED that said Motion is DENIED.

BY THE COURT:

LAW OFFICES
SUITE 1100 « 1760 MARKET STREET « PHILADELPHIA, PA. 19103
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BEFORE THE PENNSYLVANIA PUBLIC UTILITY COMMISSION
APPLICATION OF MAIN LINE : DOCKET NO.: A-00116172

TRANSIT SERVICE, INC.

PROTESTANT NORRISTOWN TRANSPORTATION

COMPANY'S REPLY TO APPLICANT MAIN LINE TRANSIT SERVICE
INC.'S MOTION TO DISMISS THE PROTEST OF NORRISTOWN

TRANSPORTATION COMPANY OR, IN THE ALTERNATIVE, MOTION IN

LIMINE
Protestant, Norristown Transportation Company ("Protestant”™). by and through its
undersigned counsel. hereby submits the Reply to the Applicant Main Line Transit
Service, Inc.’s (“Applicant™) Motion to Dismiss the Protest Of Norristown Transportation

Company Or, In The Alternative, Motion In Limine. In support thereof, Protesiant avers

the following:

i Admitted,

2. Admitted.

3. Denied. The Protest is in writing and therefore speaks for itself.

4, Denied. The allegations contained herein constitute conciusions of law 1o

which no affirmative response is required. By way of further answer. the statute is in
writing and therefore speaks for itself.

5. Denied. The allegations contained herein constitute conclusions of law to
which no affirmative response is required. By way of further answer, the statute is 1n
writing and therefore speaks for itself.

6. Dented. The issucs of lack of fitness and abandonment are alwavs

relevant in a wransfer proceeding regardless ol whether a protestant raised them in its

LAW OFFICES
SUITE 1100 « 1760 MARKET STREET « PHILADELPHIA, PA. 19103
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protest or not. By way of further answer. Protestant intends to present evidence of lack of
fitness and abandonment.

7. Denied. The allegations contained herein constituie conclusions of law to
which no affirmative response is required. By way of further answer. the statuie is in
writing and therefore speaks for itsell. Furthermore. the presumption of continuing
necessity 1s rebuttable.

8. Denied. The allegations contained herein constitute conclusions of law 1o
which no affirmative vesponse 1s required. By way of further answer. Protestant intends
1o present evidence of abandonment.

9. Denied. The allegations contained herein constitule conclusions of law 1o
which no affirmative response is required. By way of further answer. Protestant intends
to present evidence of abandonment.

10. Denied. The allezations contained herein constitute conclusions of law (o
which no affirmative response is required.

[1. Denied. The aliegations contained herein constitute conclusions of law to
which no affirmative response is required. By way of further answer. Protestant intends
to present evidence of abandonment.

12. Denied. The protest is in writing and therefore speaks for itselt. The
allegations contained herein constitute conclusions of law to which no affirmative
response is required. By way of further answer. the issues ol lack of fitness and
abandonment are always relevant in a transler proceeding regardless of whether o
protestant raised them in its protest or not. Furthermore. Protestant intends Lo present

evidence of lack of fitness and abandonment.

LAW OFFICES
SUITE 1100 = 1760 MARKET STREET » PHILADELPHIA, PA, 19103
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[3. Dented. The allegations contained herein constitute conclusions of faw to
which no affirmative response 1s required. By way of further answer. Proiestant intends
10 present evidence of lack of fitness and abandonment.

WHEREFORE. Applicant’s Motion 1o Dismiss The Protest Of Nomistown

Transporation Company Or. In The Alternative. Motion In Limine should be denied.

Respectfuily submitted.

VAN - )
A S ee W U

-
’
i

BY: LARISA TENBERG, ESQUIRE
Attorney for the Protestant

LAW OFFICES
SUITE 1100 » 1760 MARKET STREET » PHILADELPHIA, PA. 15103




BEFORE THE PENNSYLVANIA PUBLIC UTILITY COMMISSION
APPLICATION OF MAIN LINE : DOCKET NO.: A-00116172
TRANSIT SERVICE. INC. :

BRIEF OF PROTESTANT NORRISTOWN TRANSPORTATION COMPANY
IN SUPPORT OF ITS REPLY TO MAIN LINE TRANSIT SERVICE, INC.'S
MOTION TO DISMISS OR, IN THE ALTERNATIVE, MOTION IN LIMINE

Protestant. by and through its undersigned counsel, hereby submits the following
brief in support of its Reply to Appiicant’s Motion to Dismiss the Protest of Narristown

Transportation Company Or, In The Alternative, Motion [n Limine.

BACKGROUND

By notice published in the Pennsylvania Bulletin on September 25, 1999, Applicant
sought the approval of transfer and exercise of common cariier or contract rights under
the transfer of the paratransit rights under the certificate issued at A-00089018, F.4. A
{rue and correct copy of the Service of Notice of Motor Carrier Applications from the
Pennsylvania Bulletin, Vol. 29, No. 39. September 25, 1999, is attached hereto as Exhibit
AT

Onor abo.ut Ociober 14. 1999, Protestant filed a protest o the Transter Application.
A true and correct copy of the protest is attached hereto as Exhibit “B™

On or about November 8. 1999, the applicant filed a Motion to Dismiss The Protest

Of Norristown Transportation Company Or. In The Alternative. Motion In Limine. A

true and correct copy of the Applicant’s Motion 1o Dismiss The Protest ol Norristown

LAW OFFICES
SUITE 1100 « 1760 MARKET STREET « PHILADELPHIA, P/, 19133
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Transportation Company Or. In The Alternative. Motion In Limine is attached as Exhibit
“C” hereto.
ARGUMENT

I. Applicant’s Motion to Dismiss The Protest Of Norristown Transpoertation
Company Or, In The Alternative, Motion In Limine should be denied because the
motion was untimely filed.

Pennsvlvania Public Utlity Commission treats a protest as a pleading. As such.
the applicant may file a motion to dismiss within 20 dayvs after the closing date for the

filing of protests. 52 Pa. Code § 3.381(c)(3).

Protestant filed its protest on Gctober 14, 1999, A true and correct copy of the

i protest is attached hereto as Exhibit “B”. The closing date for the {iling of protests was
October 18, 1999, A true and correct copy of the Service of Notice of Motor Carrier
Applications from the Pennsylvania Bulletin, Vol. 29, No. 39, September 23, 1999. is
attached hereto as Exhibit "A”, As such. the deadline for filing a mouon to dismiss was

November 8. 1999. Applicant’s Motion 10 Dismiss The Protest Of Norristown

Transportation Company Or, In The Alternative. Motion In Limine was tiled on or abous

December 8, 1999. i.e.. one moath after the deadline. A true and correct copy ol the
Applicant’s Motion is attached hereto as Exhibit C™.

WHEREFORE. Applicant’s Motion 1o Dismiss The Protest Of Norristown
Transportation Company Or. In The Alternative. Motion In Limine should be denied as
untimely filed.

11 Applicant’s Motion to Dismiss The Protest Of Norristown Transportation

Company Or, In The Alternative, Motion In Limine should be denied because

LAW OFFICES
SUITE 1400 « 1760 MARKET STREET « PHILADELPH!A, PA. 19103

.
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Protestant Has Standing To Protest The Application Of Main Line Transit Service
Based On Applicants Lack Of Fitness.

Public Utility Code authorizes a public utility to acquire. or 1o uansier. the iitie o
any tangible or intangible property used or useful in the public service. 66 Pa.C.S. AL §
F102(a)(3). Fowever. the applicant bears the burden to demonstrale that it possesses
litness to perform the preposed service. See 32 Pa, Code § 41.14(b). Finess
encompasses three concepts: the applicant must possess the technical and financial ability
to provide the proposed service, and authority may be withheld if the record demonstrates
that the applicant lacks a propensity to operate safelv and legally. RE O Connor, 34
Pa.P.U.C. 547 (1980). The Commission can deny a transfer application where it finds
that the applicant did not meet the above requirements. 32 Pa. Code § 41.14(b): [nre: L,

Joseph Williams t/d/b/a Executive Limousine Serv., 78 Pa.P.U.C. 41(1993). Also, the

Commission can deny a transfer application where the protestant establishes that the
authority sought to be transferred has been abandoned by the transferring carrier. In re:

Erie Transp, Servs., Inc., 72 Pa. P.U.C. 113 (1990),

Based on the above. even though Main Line filed an Application for Approval of
Transfer, Applicant still bears the burden to demonstrate that it possesses fitness, whether
~or not the issue of fitness was raised in the protest. Protestant’s investigation revealed
that applicani’s principle is operating itlegally under the authority granted. Moreover. the
investivation revealed that part of the authority has been abandoned.

WHEREFORE. Applicant’s Motion to Dismiss Or. In The Aliernative. Motuion In

Limine shall be dented.

LAW OFFICES
SUITE 1100 + 1760 MARKET STREET « PHILADELPHIA, PA. 19103
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ITI.  In The Alternative, Norristown Should Not Be Precluded From Introducing
Evidence Of Adverse Impact In Support Of The Protest.

In cases involving applicauons for transter of motor carrier rights under a certificate

of public convenience, the applicant need not prove necessity. but rather there is a
presumption of continuing public need for the service authorized by the certificate,

Bveriv v. Pa. Public Utility Commission. 440. Pa. 321,270 A.2d 186 (1970). However.

this presumption is rebuttable. Where there is a proot of abandenment of the certificate
of public convenience, the applicant is siill required to prove necessity. Id. When the
proof of continuing necessity becomes applicable, the evidence of adverse impact

h becomes relevant. 52 Pa. Code § 41.14 ().

Based on Protestant’s invesiigation, Applicant abandoned at least part of 1ts authority.

As such, evidence of adverse impact becomes relevant in the context ot a transter
proceeding.
WHEREFORE, Protestant should not be barred from introducing evidence of adverse

impact in support of its Protest to the Transfer Application.

Respectiully submitted,

o st
BY: LARISA TENBERG. ESQUIRE
Attorney for the Protestant
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BEFORE THE PENNSYLVANIA PUBLIC UTILITY COMMISSION

APPLICATION CF MAIN LINE : DOCKET NO.: A-00116172
TRANSIT SERVICE. INC. :

CERTIFICATE OF SERVICE |

1. hereby certify that on this 20th day of December, 1999, 1 mailed by first class
mail. postage prepaid. a copy of the Reply to the Applicant’s Motion to Dismiss The
Protest of Norristown Transportation Company Or, In The Alternative, Motion [n Limine
to:

Commonwealih of Pennsvivania
Pennsylvania Public Utitity commission
Mr. James McNulty, Secretary

P.O. Box 3265

Harrisburg, PA 17120

Barnett Satinsky, Esquire

Fox, Rothchild. O'Brien & Frankel. LLP
2000 Market Street. 10" Floor
Philadelphia, PA 19103

Thomas M. Keenan
Kecenan, Ciccitto & Brant
376 East Main Street
P.O. Box 19426
Collegeville, PA 19426

Pl

s i { N
"’_C-"."-;/-" N ‘/’,{,’:L Z_"j‘.‘-_"!" (_'/

LARISA TENBERG, ESQUIRE

LAW OFFICES
SUITE 1100 » 1760 M.ARKET STREET » PHILADELFHIA, PA. 19103
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COMMQONWEALTH OF PENNSYLVANIA
PENNSYLVANIA PUELIC UTILITY COMMISSION

0
L
o)
h
_
O
=
O
i
[
o
S
oy
|
o

MAIN LINE TRANSIT SERVICE, INC.

Application to transpori persons in parairensit service between poinis in the counties of Menigomery &nd

Delaware and from points in said county io points in Pennsylvania, and return.

PROTEST OF NORRISTOWN TRANSPORATION COMPANY
TO THE APPLICATION OF
MAIN LINE TRANSIT SERVICE. INC.

1, Norristown Transporiation Company (Nomisicwn) orotesis ihe Apglication of Main Line
Transit Service, Inc. (Applicant).

2 Norrisiown is a ceriified public ulility authorized to transport persons in paratransit service
between poinis in the counily of Penasylvanie with ceriain restriction. A description ¢f Norristown's certified area
is contained in Ifs tariif which is atiached herefo and marked Exhibil "A”. Norristown's address is 41 Burnside

Avenue, Morristown, PA 12403,

3. Moriisiown's ailorney is Larisa Tanberg. t. Suie 1100

[T ]
i
[¥2)
A
ol
=
o
=
o
&
-
o
-
Py
w
wn
=
m
0

Ehiladelphiz, P4 15103,
t

4 Anpiicani is seeking iha righi (0 r2Rsp0n PEISONS in parairansit service bebwesn poinis in,

ceunties of Delawars and Monigomery, and from peints in said county (o points in Pennsylvania, and reiurm.

LAW OFFICES
SUITE 1300 » 77€2 MARKET STREZT » PHILADELPHIA, FA, 15103
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Merrigiown is abie 1o mest 2nY D222 WhICT SWsE T icg

3 Froizs: ic ihis zoclicaticn ars dus on or teigrs Colcher 13, 188C. This is 2 umely zrties:
and ihersfore Norrisiown 18 entiled o penicipaiz in ihis grecesding 28 2 &y InEMENCT Zursuaniic £ FA
Ccde 3381,

7. Fursuent io 332(c) ¢f the Fennsyivania Fublic Utllity Cede. demend in mace upen

with 2 list of ihe nemes and eddrasses oi wilnesses he iniends o cell

zoclicant o furnish grotesiant's counse
and a brief summary of the oroposed {esiimeny; in particular, compiainis. if &ny, zgainst the services of ihe

protestant.

WHEREFQRE, Norrisiown, respeciiully requesis this Commission {o deny the Apzlicaiion of Maln
Ling Transit Service, Inc.

Respectiully submiited,

LAY OF:

1CES
SUITE 1100 » 1750 MARKET STREET

+ PHILADELPHIA, PA. 18303




COMMCNWEALTH OF PENNSYLVANIA
PENNSYLYAMNIA PUELIC UTILITY COMMISSION

INRE:
APPLICATION OF 200110172

MAIN LINE TRANSIT SERVICE, INC.

CERTIFICATE OF SERVICE

|, hereby cerily that on this 14th day of October, 189S, | mailed by first class mail, posizge
oaid, & copy of the foragoing Proiesi of Morristown Transporiztion Company the Application of Main Line
ns

or
T it Service, Inc.

e

Main Line Transit Service, Inc.
303 East Church Road
King of Prussia, PA 19406

. ; ."u
\-/ [ '/ i ./ i
h'.'l ._L‘\_ﬁ?..' ad ) s ;.'_}

LARISA TENEERG, ESQUIRE

LAW OFFICES
SUITE 1130 - 1760 MARKET STREST » FHILADELPERIA, PA, 113162




VERIFICATION

LARIS TENSERG, ESOUIRE varifies ihat helshe is accuaintzd wiih the facts and information set fcrih in
ihe ioregoing pleadings are rug and comsci ie hisiher knowledge, iniormaiion and telish: and that the foregeing
Verification is made subject io ihe seneliizs of 18 Pa. C.S. Section 4804 refating o unsworn ialsiicetion io

authorities.

.'.; .,{
N ' 4 ¢
I
R R,

LARISA TENBERG, ESQUIRE

; ! -

; i
ini i

SUITE 1100 + 1760 MARKET 57 T » PHILADZLPHIA, PA, 15102
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BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

Application of Main Line : Docket No.
Transit Service, Inc. ; A-00116172

Initial Decision Granting Motion To Dismiss Protest

Before
Wayne L. Weismandel
Administrative Law Judge

History of the Proceeding

On August 5, 1999, Main Line Transit Service, Inc. (applicant) filed an
Application for Approval of Transfer and Exercise of Common Carrier or Contract
Rights (Application) with the Pennsylvania Public Utility Commission (Commission),
Docket Number A-00116172." The Application sought the approval of the transfer
and to exercise the right as a common carrier described at Docket Number A-
00089018, Folder No. 2, Amendment D, issued to Bennett Taxi Service, Inc., for
transportation of persons in paratransit service between points in the Townships of
Upper Merion, Lower Merion and the Borough of Narberth, Montgomery County,
and the Townships of Radnor, Haverford, Marple and Newtown, Delaware County,
subject to certain restrictions. The Application listed Thomas M. Keenan, Esq., 376
East Main Street, P.O. Box 26460, Collegeville, PA 19426, telephone number (610)
489-6170, as “Applicant’s attorney (tor this application)”.




Limine (Motion), accompanied by a Briet [n Support, requesting that the Protest be
dismissed as insufficient as to substance, or in the alternative. that the protestant
should be precluded from introducing evidence of adverse impact in support of its

Protest at any hearing in the case.”

On December 20, 1999, protestant filed and served a Reply (Reply).
accompanied by a Brief In Support, to applicant’s Motion. Protestant’s Reply was
served on both Bamett Satinsky, Esq. and Thomas M. Keenan, Esg., on behalf of the
applicant. The Reply avers that “the issues of lack of fitness and abandonment are
always relevant in a transfer proceeding regardless of whether a protestant raised
them in its protest or not.” Additionally, in its Brief In Support, protestant argues that

applicant’s Motion should be denied because it was untimely filed.
On December 28, 1999, applicant’s Motion was assigned to me for
ruling. By letter dated December 28, 1999, the participants were notitied by Chief

Administrative Law Judge Christianson of my assignment.

Applicant’s Motion is procedurally ready to be ruled upon.

Findings Of Fact

L On August 5, 1999, applicant filed an Application for transfer of

common carrier rights with the Commission, Docket Number A-00116172.

until August 31, 1999.
2 The filing and serving of applicant’s Motion was accepted as the
report to be filed with the OALJ Mediation Coordinator in accordance with the

Interim Order.



9. Protestant’s Reply was served on both Bamnett Satinsky, Esq.

and Thomas M. Keenan, Esq., on behalf of the applicant.
Discussion

Commission preliminary motion practice is comparable to
Pennsylvania civil practice respecting the filing of preliminary objections. Equitable
Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa PUC LEXIS
69, Docket No. C-00935435 (July 18, 1994). A motion to dismiss a protest, as

provided in 52 Pa.Code §5.101, is available to an applicant in motor transportation

proceedings. 52 Pa.Code §3.381(c)(1( Q).

52 Pa.Code §5.101(a)(3) provides:

A preliminary motion is available to
participants. The preliminary motion shall state
specifically the grounds relied upon, the standing of the
party and shall be limited to the following:

A motion to dismiss a pleading that is
insufficient as to substance, that does not indicate on its
face the standing of the party to participate in the
proceeding or that fails to join an indispensable party.

What 52 Pa.Code §5.101(a)(3) refers to as “a motion to dismiss a
pleading that is insufficient as to substance” is comparable to Pa.R.C.P. 1028(a)(4),

“legal insufficiency of a pleading (demurrer).”

It 15 well established that for purposes of
determining preliminary objections in the form of a
demurrer, the Court must accept as true all well pleaded
facts and reasonable inferences which may be deduced




previously determined the issue of public necessity for
the rights to be transferred.

In App. of H. E. Shoup, 45 PA PUC 371, 373
(1971), the commission examined the issue of
competition in the context of a transfer proceeding, and
stated:

The initial contention of Womeldorf, Inc., 1s

that the protestant will be injured by competi-

tion if the application is approved. The Com-

mission has considered the matter of compe-

tition to be irrelevant in a transfer proceeding.
The Commission has also held that adverse economic
impact resulting from increased competition is not a
sufficient basis to deny a transfer application. Edward R.
Simpson, supra.; and App. of McNaughton Bros., Inc.,
supra.
78 PA PUC @ 53°

See, also, Re Erie Transportation Services, Inc., 72 PA PUC 113(1990).

Protestant’s sole basis raised in the Protest for denying the instant
Application being “irrelevant”, applicant’s Motion must be granted and the Protest
dismissed.

The Commission is granted discretion to determine if a hearing is
required. 66 Pa.C.S. §703(b). A hearing is necessary only to resolve disputed
questions of fact, and when the question presented is one of law only the Commission

need not hold a hearing. Lehigh Valley Power Comm. v. PA Public Utility Comm’n,

128 Pa.Commw. 259, 563 A.2d 548(1989), Edan Transportation Corp. v. PA Public

Utility Comm’n, 154 Pa.Commw. 21, 623 A.2d 6(1993). This case does not involve

disputed questions of fact. The question presented is one of law only. A hearing in

this case is not necessary and would be a fruitless exercise.

3 Administrative Law Judge Gesoff's Initial Decision became a final
Commission decision by operation of law, 66 Pa.C.S. §332(h).




Reply. It should be remembered that issues are not properly raised in a Brief, but

rather, in a pleading.

Applicant’s Motion should have been filed on or before the twenty-
third day after service of the Protest. 32 Pa. Code §§5.101(b), 5.61(a),
3381 DAXNO), 1.56(a)(1), 1.56(b). That is, on or before November 8, 1999 In
fact, applicant’s Motion was filed and served on December 8, 1999, apparently a

month late. As set forth above however, protestant’s serv1ce ot its Protest was

s....-,.__.__.—---

defectlve and it does not stretch credullty to conclude that the lack of service on

applicant’s counsel contributed to the del ay in prepanng and ﬁlmor apphcarfﬁ s
Motion. Computations of time periods from the “date of service’ ‘I;cc‘sﬂu;e that
service was prpperly made. Protestant should not be heard to complain about a delay
that it, at least in part, caused. Further, protestant filed and served a Reply” that was

received and considered before any action was taken on applicant’s Motion. In the

vernacular, “no harm, no foul.”

Conclusions of Law

l. The Commission has jurisdiction over the subject matter and the

participants in this case.

4 This computation uses the mailing date of October 14, 1999 set forth
in the Certificate Of Service attached to the Protest, and also takes into account
that the twenty-third day would have been Saturday, November 6, 1999. See, 52
Pa.Code §1.12(a).

5 It is noted that the Certificate Of Service attached to protestant’s
Reply certifies that service was made on both Bamett Satinsky, Esq. and Thomas
M. Keenan, Esq..




12, In determining preliminary objections in the form of a demurrer,
the Court must accept as true all well pleaded tacts and reasonable inferences which
may be deduced therefrom, but not conclusions of law. It is also true that a demurrer
may not be sustained unless the face of the complaint shows that the law will not
permit recovery, and that any doubt should be resolved in favor of overruling the
demurrer. And, in ruling on a demurrer, a court may not consider facts not disclosed

1n the record.

13.  Inatransfer of motor common carrier authority case, although
an acquiring applicant is technically a “new carrier”, the operating authority sought to
be transferred 15 not new authority. The Commission has previously determined the

issue of public necessity for the rights to be transferred.

14,  The Commission has considered the matter of competition to be

irrelevant in a transfer proceeding.

15. The Commission has also held that adverse economic impact
resulting from increased competition is not a sufficient basis to deny a transter

apphication.

16.  The Commission is granted discretion to determine if a hearing

is required.
17. A hearing is necessary only to resolve disputed questions of

fact, and when the question presented is one of law only the Commission need not

hold a hearing.

il



L)

2, That the Application for Approval of Transfer and Exercise of
Common Carrier or Contract Rights filed on August 5, 1999, by Main Line Transit
Service, Inc., Docket Number A-00116172, now being unprotested, is referred for

disposition in accordance with the provisions of 52 Pa.Code §3.38H{c)(1)(1i1)(A).

Date: S_ASNU.QR.Y 4 2 000D ; Z/
/ Waghe L. Weismandel

Administrative Law Judge

13
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Burnett Sutinsky
Dyirect Dial: (215) 299-2088
Internet Address: bsatinsky@frof.com

VIA FEDERAL EXPRESS

James J. McNulty

Sceretary

Pennsylvania Public Utility Commission
Room B-20), North Office Building
North Street and Commonwealth Avenue
Harrisburg, PA 17120

Re:  Application of Main Line Transit Scrvice, Inc.

Docket No. A-00116172
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Dear Secretary McNulty:
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Enclosed for filing are an original and ten copies of Applicant Main Line Transit Service,
Inc.’s Reply to Exceptions of Protestant Norristown Transportation Company. Please file the
original and date-stamp and return to me in the enclosed self-addressed, stamped envelope one of

the copics.

Thank you for your cooperation.

BS:cc
Enclosures

ccC: Administrative Law Judge Wayne L. Weismandel (w/encl.): NATARERR

Larisa Tenberg, Esq. (w/encl.)
Mr. Clifford Kingsley (w/encl.)

Thomas M. Keenan, Esq. (w/encl.)

V’eﬁhy yours,

in#t

Barnett Satinsky
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BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

FEB 146 70m)

APPLICATION OF MAIN LINE : DOCKET NGA RIGHIE ETRTY COMMISSION
: SECRETARY'S BUREAU
TRANSIT SERVICE, INC.

APPLICANT MAIN LINE TRANSIT SERVICE, INC.’S REPLY TO EXCEPTIONS OF
PROTESTANT NORRISTOWN TRANSPORTATION COMPANY
Applicant, Main Line Transit Service, Inc. (“Main Line”}, by and through its undersigned
counscl, hereby submits to the Pennsylvania Public Utility Commission (the “Commission”),
pursuant to 52 Pa. Code § 5.535(a), its Reply to the Exceptions of Protestant Norristown
Transportation Company to the Initial Decision of Administrative Law Judge Wayne L.
Weismandel, Dismissing the Protest of Norristown Transportation Company (“Norristown”). In

support thereof, Main Line avers as follows:

1. Main Line incorporates by reference paragraphs 1-3 of Applicant Main Line Transit
Service, Inc.’s Motion to Dismiss the Protest of Norristown Transportation Company, or, in the
Alternative, Motion in Limine (the “Motion™), a truc and correct copy of which is attached as

Exhibit “A™ hereto. T
v i}

T
Py 5
2. On or about January 20, 2000, Administrative Law Judge issued hlS II{Jhdl Decisi
Granting Motion to Dismiss Protest (the “Initial Decision™). A true and correct copy of the

Initial Decision dismissing Norristown’s Protest is attached as Exhibit “B” hereto.

3. In granting the Motion, Judge Weismandel concluded as a matter of law that service
of Norristown’s Protest (the “Protest™) to Main Line’s Application for Approval of Transfer and

Exercise of Common Carrier Rights (the “Transfer Appllcallon ) ;qﬁas olearly defi cu:nt in that

EJ
C_:! ’i 2000 :



Norristown failed to serve the Protest on Main Line’s altorney. Sec Exhibit B, Conclusions of
Law, at 44 8-10. In addition, Judge Weismandel concluded as a matter of law that the Protest
“raiscs no claims for which relief can be granted” because the only issue raised in the Protest,
namely that approval of the Transfer Application will have an adverse impact on Norristown’s
business, is an insufficient basis upon which to deny a transfer application. Sec Exhibit B,

Conclusions of Law, at 4 7, 15-16, 19-20.

4. On or about February 8, 2000, Norristown filed Exceptions to the Initial Decision
Dismissing Protest of Norristown Transportation Company (the “Exceptions™). A true and

correct copy of Norristown’s Exceptions is attached as Exhibit “C” hereto.

5. In its Exceptions, Norristown claims that Judge Weismandel erred in concluding that
service of the Protest was deficient because the notice of the Transfer Application appearing in
the Pennsylvania Bulletin did not provide the name of Main Line’s attorney. Accordingly,
Norristown claims that it had no knowledge that Main Line was represented by counsel when it
served the Protest. Second, Norristown avers that Main Line lacks fitness to provide the
proposed service because Main Line’s principle is operating illegally under the authority
granted. Finally, Norristown avers that Main Line has abandoned part of its operating authority.

Sec Exhibit C.

6. The Commission should deny Norristown’s Exceptions because the [nitial Decision is

sound on both procedural and substantive grounds.

7. First, Judge Weismandel properly concluded that service of the Protest was

procedurally deficient because Norristown did not scrve the Protest on Main Line’s attorney.

PH2 440688v1 02/16/00




8. The Commission’s Rules of Administrative Practice and Procedure provide that a
protestant must serve its protest on the applicant and the applicant’s attorney, if any. 52 Pa.

Code §§ 3.381(c)(1)(i)(A), 5.52(b).

9. At the time the Transfer Application was {iled, Main Line was represented solely by
Thomas M. Keenan, Esquire, whose name also appears on the face of the Transfer Application
as Main Line’s attormey. A true and correct copy of the {irst page to the Transfer Application 1s

attached as Exhibit “D” hereto.

10). There is no requirement that the notice in the Pennsylvania Bulletin, which is
prepared for publication by Commission Staff, and not by an applicant, must contain the name
of an applicant’s attormey. Moreover, applications, including the Transfer Application in this

casc, arc available for inspection upon request to the Commission. 52 Pa. Code § 1.72(c)(2).

i 1. Norristown has not averred that it requested, and was denied the right, to inspect the

Transler Application before it served its Protest.

12. Norristown knew, or had reason to know, the existence and identity of Applicant’s

counsel before Norristown filed its Protest.

13. Assuming arguendo that the Motion was untimely filed, 52 Pa. Code § 1.2(a) grants
the Commuission or any presiding officer the authority to “disregard an error or defect of

procedure which does not affect the substantive rights of the parties.” ld.

4. Here, Norristown does not aver that iis substantive rights have been affected by Main
Line’s alleged failure to timely serve the Motion. In fact, on or about December 20, 1999,

Norristown filed a reply to the Motion, which Judge Weismande! acknowledged in his Initial

PH2 44688v1 02/16/00




Dcceision. Sce Exhibit B, Findings of Fact, at 4 8; ; see also AT&T Communicatigns of Pa. v.
Pennsylvania Pub. Util, Comm’n, 568 A.2d 1362, 1364 (Pa. Commw. Ct. 1990) (holding that
AT&T did not show it was prejudiced by Commission’s decision 1o consider untimely filed

exceptions and that “justice was properly served by the PUC having done s0™); In re: Suburban

Transit, Inc., 68 Pa. P.U.C. 400 (1988) (assuming arguendo that even if exceptions were

untimely scrved, protestant was not deprived of substantive rights because it both received

exceplions and filed reply exceptions thereto).

15. Because Judge Weismandel gave Norristown the opportunity to reply to the Motion
and considered same in the Initial Decision, Nortistown has no basis upon which i1 can claim
that it was deprived of its substantive rights duc to Main Line’s alleged failure to timely file the

Moltion.

16. Second, Judge Weismandel properly granted the Motion on substantive grounds
because as a matter of law, evidence of adverse impact is an insufficient basis upon which to
deny a transfer application. Insofar as the Protest did not raise any other basis for denying the
Transfer Application, Judge Weismandel properly found that Norristown had waived those

issues. See Exhibit B, Conclusions of Law, at 4 5-7, 15.

17. Moreover, Judge Weismandel rejected Norristown’s attempt to raise the issues of
litness and abandonment in its reply to the Motion, {inding that Norristown has “confus[ed] the
cvidence concept of relevance with proper procedural requirements lo raise issucs in a particular
casc.” Seg Exhibit B, Discussion, at 8. Similarly here, the Commission should rcject
Norristown’s attempt to raise the issues of fitness and abandonment in the Exceptions because

Norristown [ailed to raise them in the Protest.

PH2 440688v1 02/16/00




WHEREFORE, Main Line respectlully requests that the Commission deny Norristown’s

Exceptions and affirm the [nitial Decision so that it bccomes final.

Respectfully submitied,

O DA i
Barnett Satinsky, Esquire ﬂ
Marci A. Love, Esquire
Fox, Rothschild, O’Brien & Frankel, LLP
2000 Market Street
Tenth Floor
Philadelphia, PA 19103-3291
(215) 299-2088

Thomas M. Keenan
Keenan, Ciccitto & Brant
376 East Main Street
P.O. Box 19426
Collegeville, PA 19426
(610) 489-6170

Attorneys for Applicant, Main Line
Transil Service, Inc.

Date: February 16, 2000

PH2 44688v | 02/16/00




CERTIFICATE OF SERVICE

[ hereby certify that [ have this day served by first class mail, postage prepaid, truc copies
of Applicant Main Line Transit Service, Inc.’s Reply to Exceptions of Protestant Norristown
Transportation Company upon the participant, listed below, in accordance with the requirements

of 52 Pa. Code § 1.54.

Larisa Tenberg, Esq.

Law Offices of John J. Gallagher, P.C.
Suite 1100

1760 Market Street

Philadelphia, PA 19103

Attorney for Protestant

Norristown Transportation Company

Dated this 16th day of February, 2000
A Ittt

Barnett Satinsky, Esqume

Fox, Rothschild, O’Brien & Frankcl, LLP
2000 Market Street, 10" Floor
Phitadelphia, PA 19103

Attorney for Applicant, Main Line Transit
Service, Inc.
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APPLICANT MAIN LINE TRANSIT SERVICE
INC.’S MOTION TO DISMISS THE PROTEST" OFJLH‘ U LTy
NORRISTOWN TRANSPORTATION COMPANYECH; 1 ARy :‘“J:’jo’m-'ﬁi‘;ff:'"“E.f‘
OR LTERNATIV TI IMI SREA
Applicant, Main Line Transit Service, Inc. (“Main Line”), by and through its undersigned
counsel, hereby moves the Pennsylvania Public Utility Commission (the “Commission™) to
dismiss the protest of Norristown Transportation Company (“Norristown”) on the grounds that

the protest is insufficient as to substance under 52 Pa. Code § 5.101(a)(3). In support thereof,

Main Line avers the following:

1. Onor about July 27, 1999, Main Line filed with the Commission an Application for
Approval of Transfer and Exercise of Common Carrier or Contract Rights (the “Transfer
Application™). A true and correct copy of the Transfer Application, sans exhibitg, is attached as

Exhibit “A” hereto.

2. The Transfer Application requests that the Commission approve Main Line’s
purchase of certain assets currently owned by Bennett Taxi Service, Inc. (“Bennett”), including
the PUC certificates owned by Bennett and operated under the fictitious names of Main Line
Paratransit and The Connector. Bennett is a certificated carrier authorized, inter alia, to

transport persons in paratransit service between points in the townships of Upper Merion, Lower




Merion and the borough of Narberth, Montgomery County, and the townships of Radnor,

Haverford, Marple and Newtown, Delaware County.

3. Onor about October 14, 1999, Norristown filed with the Commission a protest (the
“Protest™) to the Transfer Application. A true and correct copy of the Protest 1s attached as
Exhibill “B” hereto. The Protest requests that the Commission deny the Transfer Application on
the sole basis that approval “will have an adverse impact on Norristown in that Norristown and
[Main Line] will be in direct competition with one another for the transportation of passengers.”
Id. at 4 5. The Protest also avers that “Norristown is able to meet any need which exists for this

type of service.” Id.

4. Section 1102(a)(3) of the Public Utility Code authorizes a public utility to acquire, or
to transfer, the title to any tangible or intangible property used or useful in the public service.

66 Pa.C.S.A. § 1102(a)(3).

5. Pennsylvania courts and the Commission have recognized two bases upon which a

transfer application can be denied: (1) lack of fitness; and (2) abandonment. Seg 52 Pa. Code

§ 41.14(b); In_re: L. Joseph Williams t/d/b/a Executive Limousine Serv., 78 Pa. P.U.C. 41
(1993); In re: Erie Transp. Servs., 72 Pa. P.U.C. 113 (1990).

6. Norristown’s Protest does not aver that Main Line lacks the technical and/or financial
fitness to acquire Bennett’s existing paratransit operating authority, or that Bennett has
abandoned that operating authority; rather, the Protest merely avers that approval of the Transfer

Application will have an adverse impact on Norristown’s business.




7. Although 52 Pa. Code § 41.14(a) provides that an applicant seeking motor common
carrier authority must show a public demand or need for the service, it is presumed that the
demand or need, once found, continues to exist at the time that the applicant seeks to transfer
that authority to a new carrier. 52 Pa. Code § 41.14(a); South Hills Movers, Inc. v,
Pennsylvania Public Utility Comm'n, 601 A.2d 1308, 1309 (Pa. Commw. Ct. 1992); In re: Erie
[ransp. Servs,, Inc,, 72 Pa. P.U.C. 113 (1990).

8. The presumption of continuing necessity is rebuttable; however, neither the
Commission nor the Pennsylvania courts consider a protestant to have met its burden to rebut
the presumption where, as here, the sole basis of the protest is merely that approval of the

transfer application will adversely impact the protestant’s business.

9. In fact, the Commission has stated that “competition [is] irrelevant in a transfer
proceeding . . . [and that] adverse economic impact resulting from increased competition is not a
sufficient basis to deny a transfer application.” Inre: [. Jgsleph Williams t/d/b/a Exccutive
Limousine Serv,, 78 Pa. P.U.C. 41 (1993).

10. Moreover, Pennsylvania cases that have considered what evidence might successfully
rebut the presumption of continuing necessity have rejected the argument that the lack of public
need can be established by proof that the transferor 1s not currently providing the service. See,
¢.g., Inre: Byerly, 270 A.2d 186, 189 (Pa. 1970) (“(t]he fact that a carrier has not transported
the certificated product and the fact that he has not been requested to do so does not rebut the
presumption of continuing necessity”); In re: L. Joseph Williams t/d/b/a Executive Limousine
Serv., 78 Pa. P.U.C. 41 (1993) (“mere evidence that the transferring carrier has not provided the

service under the rights to be transferred may not be sufficient [to rebut the presumption]™).




1. Evidence of adverse impact, standing alone, does not constitute a legally cognizable

basis upon which to protest a transfer application.

12. Therefore, insofar as the Protest avers merely that approval of the Transfer
Application will have an adverse impact on Norristown’s business, the Protest is insufficient as

to substance and should be dismissed.

13. In the alternative, because evidence of adverse impact is irrelevant in the context of a
transfer proceeding, Norristown should be preciuded from introducing evidence of adverse

impact in support of its Protest to the Transfer Application.

Res fully submitted,

Plnddt

arnett Satinsky U
Marci A. Love
Fox, Rothschild, O’Brien & Frankel, LLP
2000 Market Street
Tenth Floor
Philadelphia, PA 19103-3291
(215) 299-2088

Thomas M. Keenan
Keenan, Ciccitto & Brant
376 East Main Street
P.O. Box 19426
Collegeville, PA 19426
(610) 489-6170

Attorneys for Applicant

Date: December 8, 1999
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BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION
APPLICATION OF MAIN LINE : DOCKET NO.: A-00116172

TRANSIT SERVICE, INC.

BRIEF OF APPLICANT MAIN LINE TRANSIT SERVICE, INC.
IN SUPPORT OF ITS MOTION TO DISMISS THE PROTEST
F NORRISTOWN TRANSPORTATI PANY
Applicant, Main Line Transit Service, Inc. (“Main Line"}, by and through its undersigned
counsel, hereby submits the following brief in support of its motion to dismiss the protest of

Norristown Transportation Company (“Norristown™) (the “Motion™) on the grounds that the

protest is insufficient as to substance under 52 Pa. Code § 5.101(a)(3).

I. BACK: D

On or about July 27, 1999, Main Line filed with the Pennsylvania Public Utility
Commission (the *“‘Commission”) an Application for Approval of Transfer and Exercise of
Common Carrier or Contract Rights (the “Transfer Application™). A true and correct copy of the
Transfer Application, sans exhibits, is attached as Exhibit “A” to the Motion. The Transfer
Application requests that the Commission approve Main Line’s purchase of certain assets
currently owned by Bennett Taxi Service, Inc. (“Bennett”), including the PUC certificates owned
by Bennett and operated under the fictitious names of Main Line Paratransit and The Connector.
Bennett is a certificated carrier authorized, inter alia, to transport persons in paratransit service

between points in the townships of Upper Merion, Lower Merion and the borough of Narberth,




Montgomery County, and the townships of Radnor, Haverford, Marple and Newtown, Delaware

County.

On or about October 14, 1999, Norristown filed with the Commission a protest (the
“Protest™) to the Transfer Application. A true and correct copy of the Protest is attached as
Exhibit “B” to the Motion. The Protest requests that the Commission deny the Transfer
Application on the sole basis that approval “will have an adverse impact on Norristown in that
Norristown and [Main Line] will be in direct competition with one another for the transportation
of passengers.” Id. at 9 5. The Protest also avers that “Norristown is able to meet any need

which exists for this type of service.” Id,

The Commission should dismiss Norristown’s Protest with prejudice because it is
insufficient as to substance under 52 Pa. Code § 5.101(3)(3).1 Specifically, the Commission has
found that where the presumption of continuing necessity applies, evidence of adverse impact is
not a sufficient basis upon which to deny a transfer application. Insofar as adverse impact
represents the sole basis of Norristown'’s Protest, the Protest is deficient and should be dismissed.
In the alternative, because evidence of adverse impact is irrelevant in the context of a transfer
proceeding, Norristown should be barred from introducing any evidence of adverse impact at a

hearing with respect to the Protest.

' Section 5.101(a)(3) of the Pennsylvania Code provides in relevant part, “A preliminary motion is available to
participants . . . and shall be limited to . . . [a] motion to dismiss a pleading that is insufficient as to substance.” 52
Pa, Code § 5.101(a)(3).

2



II. ARGUMENT

A. Evidence Of Adverse Impact Is Not A Sufficient Basis Upon Which To Deny
A Transfer Application.

Section 1102(a)(3) of the Public Utility Code authorizes a public utility to acquire, or to
transfer, the title to any tangible or intangible property used or useful in the public service. 66
Pa.C.S.A. § 1102(a)}(3). In a transfer proceeding, the applicant bears the burden to demonstrate

that it possesses the technical and financial fitness to perform the proposed service. See 52 Pa.

Code § 41.14(b); Inre: Erje Transp. Servs., Inc,, 72 Pa. P.U.C. 113 (1990).

The Commission and Pennsylvania courts recognize two bases upon which a transfer
application can be denied, First, the Commission can deny a transfer application where it finds
that the applicant does not possess the technical and financial ability to provide the proposed
service. 52 Pa. Code § 41.14(b); Inre: L. Joseph Williams t/d/b/a Executive Limousine Serv.,
78 Pa. P.U.C. 41 (1993). Alternatively, the Commission can deny a transfer application where

the protestant establishes that the authority sought to be transferred has been abandoned by the

transferring carrier. Inre; Erie Transp. Servs, Inc., 72 Pa. P.U.C. 113 (1990).

Here, the Protest does not aver that Main Line lacks the technical and/or financial fitness

to acquire Bennett’s existing paratransit authority,” or that Bennett has abandoned that authority.”

* Although not placed in issue by Protestant, Mail Line’s fitness can hardly be challenged. as it will be owned and
operated by Clifford and Barbara Kingsley, who have successfully owned and operated another certificated
paratransit company, Tri County Transit Service, Inc. for many years. This fact is well known to Norristown’s
owners, who are related to Mrs, Kingsley. Furthermore, Norristown, Tri County and Bennett all are members of
Suburban Transit Network, Inc. v/d/b/a Transnet, which is designated by the Pennsylvania Department of
Transportation as the Senior Citizen Shared Ride Coordinator for Montgomery County, Pennsylvania, and is
respounsible for providing a system of coordinated paratransit services to Montgomery County residents.

* Even if the Protest did aver that Bennett had abandoned the proposed service, such an averment would not
withstand scrutiny. Abandonment requires proof that the carrier intended to abandon the service “together with

3




Rather, the Protest avers merely that approval of the Transfer Application will have an adverse
impact on Norristown’s business. As demonstrated below, such evidence, standing alone, is

insufficient to justify denial of a transfer application.

Section 41.14(a) of the Public Utility Code provides that an applicant secking motor
common carrier authority must show a public demand or need for the service. 52 Pa. Code
§ 41.14(a). In reality, this subsection addresses the standards applicable to a request for new
operating authority. In a transfer proceeding, it has long been held that the applicant does not
need to prove that there exists a public demand or need for the underlying service to be

transferred; rather, it is presumed that the demand or need, having previously been found,

continues to exist at the time of the transfer. South Hill ve c. v. Pennsylvania Publi
Utility Comm’n, 601 A.2d 1308, 1309 (Pa. Commw. Ct. 1992); Inre: Erie Transp. Servs., Inc,,

72 Pa. P.U.C. 113 (1990). This presumption is called the “presumption of continuing necessity,”
and it applies where the acquiring carrier proposes to provide a service that does not differ from
the service that had been provided by the transferring carrier. Inre: L. Joseph Williams t/d/b/a

Executive Limousine Serv., 78 Pa. P.U.C. 41 (1993).*

In theory, the presumption of continuing necessity can be rebutted by a protestant to a
transfer application. However, neither the Commission nor the Pennsylvania courts consider that

a protestant has met its burden to rebut the presumption where, as here, the sole basis of the

external acts by which that intent {was] carried into effect.” Inre: Erie Transp. Servs.. Ing,, 72 Pa. PU.C. 113
{1990). Here, the record will show without a shadow of a doubt that pursuant to its paratransit authority, Bennett

has provided, and continues to provide, in excess of 2,500 paratransit trips each month to senior citizens and other
eligible riders. Once again, the suggestion that Bennett’s rights have been abandoned and therefore cannot be
ansferred is ludicrous.




protest is merely that approval of the transfer application will adversely impact the protestant’s
business. In fact, the Commission has stated precisely the opposite; namely, that “competition
[is] irrelevant in a transfer proceeding . . . [and that] adverse economic impact resulting from

increased competition is not a sufficient basis to deny a transfer application.” [n re: ose

Williams t/d/b/a Executive Limousine Serv., 78 Pa. P.U.C. 41 (1993).

Moreover, Pennsylvania courts that have considered what evidence might successfully
rebut the presumption of continuing necessity have rejected the argument that the lack of public
need can be established by proof that the carrier is not currently providing the service, For
example, in In re: Byverly, the protestant argued that there was no public demand or need for the
proposed service because the transferor had never “transported any building supplies, building
meterials [sic), sand or gravel and that since 1965 he received no requests to nor did he in fact
transport any coal.” Inre: Byerly, 270 A.2d 186, 189 (Pa. 1970). Rejecting this argument, the
Pennsylvania Supreme Court stated that “[tJhe fact that a carrier has not transported the
certificated product and that fact that he has not been requested to do so does not rebut the
presumption of continuing necessity.” Id. The Commission reached the similar conclusion
several years later in In re; L._Joseph Williams t/d/b/a Executive Limousine Serv., 78 Pa. P.U.C.
41 (1993). Here, after reaffirming that the presumption of continuing necessity applies in
transfer proceedings, the Commission concluded that “mere evidence that the transferring carrier
has not provided the service under the rights to be transferred may not be sufficient [to rebut the

presumption].” Id.

* Main Line seeks to provide services identical to those provided by Bennett.




The Commission’s finding that adverse impact is not a sufficient basis upon which to
deny a transfer application, coupled with the Pennsylvania Supreme Court’s conclusion that the
frequency of services provided does not accurately reflect the “public need” for the service,
reflects that evidence of adverse impact, standing alone, does not constitute a legally cognizable
basis upon which to protest a transfer application. Therefore, insofar as the Protest avers merely
that approval of the Transfer Application will have an adverse impact on Norristown’s business,

the Protest is insufficient as to substance and should be dismissed.

B. In The Alternative, Norristown Should Be Precluded From Introducing
rvidence Qf Adverse Impact In Support Of The Protest.

As discussed in Section II(A} above, the Commission has found that where the
presumption of continuing necessity is applicable, evidence of adverse impact, i.e. that
Norristown’s business will suffer if the Transfer Application is approved, is irrelevant in the
context of a transfer proceeding. Accordingly, if the Motion to Dismiss is not granted at this
time, Norristown nevertheless should be barred from introducing evidence of adverse impact in

support of its Protest to the Transfer Application.



. CONCLUSION

For all of the foregoing reasons, Main Line respectfully requests that the Commission

dismiss Norristown’s Protest with prejudice or, in the alternative, preciude Norristown from

introducing evidence of adverse impact at a hearing with respect to the Protest.

Date: December 8§, 1999

Respectfully submitted,

i /W\wl )@/‘\
arfiett Satinsk\é )

Marci A. Love

Fox, Rothschild, O’Brien & Frankel, LLP
2000 Market Street

Tenth Floor

Philadelphia, PA 19103-3291

(215) 299-2088

Thomas M. Keenan
Keenan, Ciccitto & Brant
376 East Main Street
P.O. Box 19426
Collegeville, PA 19426
(610) 489-6170

Attorneys for Applicant




BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION
APPLICATION OF MAIN LINE : DOCKET NO.: A-00116172

TRANSIT SERVICE, INC.

ORDER
AND NOW, upon consideration of Applicant Main Line Transit Service, Inc.’s Motion to
Dismiss the Protest of Norristown Transportation Company or, in the Alternative, Motion in
Limine, and any response thereto, it is hereby ORDERED that the Motion is GRANTED. Itis

further ORDERED that the Protest is DISMISSED with prejudice.




BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION
APPLICATION OF MAIN LINE : DOCKET NO.: A-00116172

TRANSIT SERVICE, INC.

ORDER
AND NOW, upon consideration of Applicant Main Line Transit Service, Inc.’s Motion to
Dismiss the Protest of Norristown Transportation Company or, in the Alternative, Motion in
Limine, and any response thereto, it is hereby ORDERED that the Motion is GRANTED in part
and DENIED in part. It is further ORDERED that Norristown is precluded from introducing any

evidence of adverse impact in support of its Protest to the Transfer Application.




CERTIFICATE OF SERVICE

I hereby certify that I have this day served by first class mail, postage prepaid, true copies
of Applicant Main Line Transit Service, Inc.’s Motion to Dismiss the Protest of Norristown
Transportation Company, or in the Alternative, Motion in Limine, together with Brief and
proposed forms of Order in connection therewith, upon the participant, listed below, in
accordance with the requirements of 52 Pa. Code § 1.54.

Larisa Tenberg

Law Offices of John J. Gallagher, P.C.
Suite 1100

1760 Market Street

Philadelphia, PA 19103

Attomey for Protestant
Norristown Transportation Company

Dated this 8" day of December, 1999

arnett Satinsky” aé{

Fox, Rothschild, O'Brien & Frarkel, LLP
2000 Market Street, 10" Floor
Philadelphia, PA 19103

Attomey for Applicant




BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

Application of Main Line : Docket No.
Transit Service, Inc. : A-00116172

[nitial Decision Granting Motion To Dismiss Protest

Betore
Wayne L.. Weismandel
Administrative Law Judge

History of the Proceeding

On August 5, 1999, Main Line Transit Service, [nc. (applicant) filed an
Application for Approval of Transter and Exercise of Common Carrier or Contract
Rights (Application) with the Pennsylvania Public Utility Commission (Commission),
Docket Number A-00116172." The Application sought the approval of the transter
and to exercise the right as a common carrier described at Docket Number A-
00089018, Folder No. 2, Amendment D, issued to Bennett Taxi Service, Inc., for
transportation of persons in paratransit service between points in the Townships of
Upper Merion, Lower Merion and the Borough of Narberth, Montgomery County,
and the Townships of Radnor, Havertord, Marple and Newtown, Delaware County,
subject to certamn restrictions. The Application listed Thomas M. Keenan, Esq., 376
East Main Street, P.O. Box 26460, Collegeville, PA 19426, telephone number (610)

489-6170, as “Applicant’s attorney (for this application)”.



Notice of the Application was published in the Pennsylvania Bulletin

on September 25, 1999, with protests due on or before October 18, 1999,

On October 18, 1999, Norristown Transportation Company (protestant)
filed a Protest (Protest) against the granting of the Application. The Certificate of
Service attached to the Protest certitied that a copy was served upon the applicant

only on October {4, 1999, by first class mail.

By Memorandum dated November 8, 1999, the Commission’s Bureau
of Transportation and Safety (T&S) advised the Otfice of Administrative l_aw Judge

(OALIJ) that the case should be set tor hearing.

By Interim Order Setting Settlement Conference (Interim Order) dated
November 16, 1999, Chiet Administrative Law Judge Robert A, Christianson directed
the applicant and protestant to “attempt to settie this matter, considering, in particular,
the issues relating to transfer-of-authority proceedings.” The Interim Order further
directed the participants to confer on or before December 13, 1999, and directed the
applicant to file a report with the OALJ Mediation Coordinator within ten dayvs
following the conference. The Interim Order was served on the applicant, its attorney
of record Thomas M. Keenan, Esq., and protestant’s attorney of record Larisa

Tenberg, Esq.

On December 8, 1999, Barnett Satinsky, Esq. and Marei A. Love, Esq.,
Fox, Rothschild, O’Brien & Frankel, LLP, filed and served a Notice Of Appearance
“as co-counsel on behalf of the Applicant.” Also on December 8, 1999, applicant

filed and served a Motion To Dismiss The Protest Or, In The Alternative, Motion In

! Though filed on August 3, 1999, the Application was not docketed

([



Limine (Motion), accompanied by a Briet In Support, requesting that the Protest be
dismissed as insufficient as to substance, or in the alternative, that the protestant
should be precluded from introducing evidence ot adverse impact in support of its

Protest at any hearing in the case.’

On December 20, 1999, protestant filed and served a Reply (Reply),
accompanied by a Briet In Support, to applicant’s Motion. Protestant’s Reply was
served on both Bamett Satinsky, Esq. and Thomas M. Keenan. Esq., on behalt of the
applicant. The Reply avers that “the issues of lack of fitness and abandonment arc
always relevant in a transfer proceeding regardless of whether a protestant raised
them in its protest or not.” Additionally, in its Briet In Support, protestant argues that

apphicant’s Motion should be denied because it was untimely filed.
On December 28, 1999, applicant’s Motion was assigned to me for
ruling. By letter dated December 28, 1999, the participants were notified by Chief

Administrative Law Judge Christianson of my assignment,

Applicant’s Motion 1s procedurally ready to be ruled upon.

Findings Of Fact

1. On August 5, 1999, applicant filed an Application for transter of

common carrier rights with the Commission, Docket Number A-00116172.

until August 31, 1999.
2 The filing and serving of applicant’s Motion was accepted as the
report to be filed with the OALJ Mediation Coordinator in accordance with the

Interim Order.

(9%




2. The Application listed Thomas M. Keenan, Esq., 376 East Main
Street, P.O. Box 26460, Collegeville, PA 19426, telephone number (610) 489-6170,
as “Applicant’s attorney (for this application)™.

3. On October 18, 1999, protestant filed a Protest against the

granting of the Application.

4. The Certificate Of Service attached to the Protest certified that a

copy was served upon the applicant onlv on October 14, 1999, by first class mail.

5. The Protest raises only one ground: that the granting of the
Application “will have an adverse impact on [protestant] in that [protestant] and
applicant will be in direct competition with one another for the transportation of

passengers.”

6. On December 8, 1999, Barnett Satinsky. Esq. and Marci A,
Love, Esq., Fox, Rothschild, O’Brien & Frankel, LLP, filed and served a Notice Of

Appearance “as co-counsel on behaif of the Applicant.”

7. Also on December 8, 1999, applicant filed and served a Motion
requesting that the Protest be dismissed as insutticient as to substance, or in the
alternative, that the protestant be precluded from introducing evidence of adverse

impact in support of its Protest at any hearing in the case.

8. On December 20, 1999, protestant filed and served a Reply to

applicant’s Motion.



9. Protestant’s Reply was served on both Barnett Satinsky, Esq.

and Thomas M. Keenan, Esq., on behalf of the applicant.

Discussion

Commission preliminary motion practice is comparable to

Pennsylvania civil practice respecting the filing of preliminary objections. Equitable

Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa PUC LEXIS

69, Docket No. C-00935435 (July 18, 1994). A motion to dismiss a protest, as

provided in 52 Pa.Code §5.101, is available to an applicant in motor transportation

proceedings. 52 Pa.Code §3.381(c)((i)(C).

52 Pa.Code §5.101(a)(3) provides:

A preliminary motion is available to
participants. The preliminary motion shall state
specifically the grounds relied upon, the standing of the
party and shall be limited to the following:

A motion to dismiss a pleading that is
insufficient as to substance, that does not indicate on its
tace the standing of the party to participate in the
proceeding or that fails to join an indispensable party.

What 52 Pa.Code §3.101(a)(3) refers to as “a motion to dismiss a

pleading that is insufficient as to substance™ is comparable to Pa.R.C.P. 1028(a)(4),

“legal insufficiency of a pleading (demurrer).”

[t i1s well established that for purposes of
determining preliminary objections in the form of a
demurrer, the Court must accept as true all well pleaded
tacts and reasonable inferences which may be deduced

tn



therefrom, but not conclusions of law. Moyer v. Davis.
67 Pa. Commonwealth Ct. 251, 446 A.2d 1355 (1982),
aft’d, 501 Pa. 192, 460 A.2d 754 (1983). It is also true
that a demurrer may not be sustained unless the tace of
the complaint shows that the law will not permit
recovery, and that any doubt should be resolved in favor
of overruling the demurrer. Association of Pennsylvania
State  Colleges and  University  Facuities  v.
Commonwealth, 44 Pa. Commonwealth Ct. 193, 403
A2d 1031 (1979). And, of course, in ruling on a
demurrer a court may not consider facts not disclosed in
the record. Wells v. Pittsburgh Board of Public
Education, 31 Pa. Commonwealth Ct. 1, 374 A.2d 1009
(1977).
[nsurance Adjustment Bureau v. Insurance Commissioner, 86 Pa.Commw. 401, |

433 A.2d 858; 859-860 (1984).

Applying these principles to the case at hand, respondent’s Motion will

be granted.

The Protest filed in this case raises only one ground; that the granting
of the Application “will have an adverse impact on [protestant] in that [protestant] and
applicant will be in direct competition with one another for the transportation of

passengers.”
Accepting that this averment is true, as one must for purposes of ruling
on applicant’s Motion, the law will not permit this to serve as the basis for a valid

protest in this transter of motor common carrier authority case.

In Re L. Joseph Williams t/d/b/a Executive Limousine Service, 78 PA

PUC 41(1993), Administrative Law Judge Larry Gesoff stated the law as follows:

Although an acquiring applicant is technically a “new
carrier”’, the operating authority sought to be transferred
here is not new authority. The Commission has



previously determined the issue of public necessity for
the rights to be transferred.

Indpp. of H. E. Shoup, 45 PA PUC 371, 373
(1971), the commussion examined the issue of
competition in the context of a transfer proceeding, and
stated:

The initial contention of Womeldort, Inc., is

that the protestant will be injured by competi-

tion if the application is approved. The Com-

mission has considered the matter ot compe-

tition to be irrelevant in a transfer proceeding,
The Commission has also held that adverse economic
impact resulting from increased competition is not a
sutficient basis to deny a transter application. Edward R.
Simpson, supra.; and App. of McNaughton Bros., Inc.,
supra.
78 PA PUC @ 53.°

See, also, Re Erie Transportation Services, Inc., 72 PA PUC 113(1990).

Protestant’s sole basis raised in the Protest for denying the instant
Application being “irrelevant”, applicant’s Motion must be granted and the Protest
dismissed.

The Commission is granted discretion to determine it a hearing is
required. 66 Pa.C.S. §703(b). A hearing 1s necessary only to resolve disputed
questions of fact, and when the question presented is one ot law only the Commission
need not hold a hearing. Lehigh Valley Power Comm. v. PA Public Utility Comm’n,

128 Pa.Commw. 259, 563 A.2d 548(1989), Edan Transportation Corp. v. PA Public

Utility Comm’n, 154 Pa.Commw. 21, 623 A.2d 6(1993). This case does not involve

disputed questions of fact. The question presented is one of law only. A hearing in

this case 1s not necessary and would be a fruitless exercise.

3 Administrative Law Judge Gesoff's Initial Decision became a final
Commission decision by operation of law, 66 Pa.C.S. §332(h).



The sole Protest filed in this case being dismissed herein, the
Application will be referred for disposition in accordance with the provisions of 32
Pa.Code §3.381(c)(1)(1i)(A).

Given the procedural history of this case, a tew additional points should

be covered.

A protest is a pleading. 52 Pa.Code §§3.381(c)(1Y()C), 5.1(a)(1), 5.51
- 5.534. It is hommbook law that the issues in a case are raised by the pleadings alone.
C/f.. 52 Pa.Code §§3.381(c)(1)(D)(A)IV), 5.52(a). The only issue raised in the instant
Protest is that of the potentially adverse impact of competition on protestant.
Statements such as “the issues of lack of fitness and abandonment are always relevant
in a transfer proceeding regardless of whether a protestant raised them in its protest or
not”, confuse the evidence concept of relevance with proper procedural requirements
to raise issues in a particular case. Relevant issues that are not properly pled are

waived.

The Commission’s Regulations provide that a protest is to be served by
the protestant on “the applicant and the applicant’s attorney, if any”. 32 Pa.Code
§83.381(c)(1)(1)(A), 5.52(b). Thomas M. Keenan, Esq., is shown as “Applicant’s
attorney (for this application)”on the Application. This constitutes Mr. Keenan’s
entry of appearance on behalf of applicant in this case. 32 Pa.Code §§1.24(b),
1.55(a). However, the Certificate Of Service attached to the Protest certified that a
copy was served upon the applicant only. While timely filed, the service of the

Protest in this case was clearly deficient.

The lack of service of the Protest on applicant’s attorney is of some
importance here in light of protestant’s averment that applicant’s Motion was not

timely filed. This averment is contained in protestant’s Briet In Support tiled with its



Reply. It should be remembered thar issues are not properly raised in a Brief, but

rather, in a pleading.

Applicant’s Motion should have been filed on or before the twenty-
third day after service of the Protest. 52 Pa. Code §§5.101(b). 5.61(a).
3.381(e) D()C), 1.56(a)(1), 1.56(b). That is, on or before November 8, 1999.* In
fact, apphicant’s Motion was filed and served on December 8, 1999, apparently a
month late. As set forth above, however. protestant’s service of'its Protest was
defective, and it does not stretch credulity to conclude that the lack of service on
applicant’s counsel contributed to the delay in preparing and filing applicant’s
Motion. Computations of time periods from the “date of service™ presume that
service was properly made. Protestant should not be heard to complain about a delay
that it, at least in part, caused. Further, protestant filed and served a Reply’ that was
received and considered betfore any action was taken on applicant’s Motion. In the

vernacular, “no harm, no foul.”

Conclusions of Law

1. The Commission has jurisdiction over the subject matter and the

participants in this case.

4 This computation uses the mailing date of October 14, 1999 set forth
in the Certificate Of Service attached to the Protest, and also takes into account
that the twenty-third day would have been Saturday, November 6, 1999. See, 32
Pa.Code §1.12(a).

5 It is noted that the Certificate Of Service attached to protestant’s
Reply certifies that service was made on both Barnett Satinsky, Esq. and Thomas
M. Keenan, Esq..



2. Commission preliminary motion practice is comparable to
Pennsylvanta civil practice respecting the filing ot preliminary objections.
3. A motion to dismiss a protest, as provided in 52 Pa.Code

§5.101, is available to an applicant in motor transportation proceedings.

e

A protest is a pleading.

3. The issues in a case are raised by the pleadings alone.
b. Relevant issues that are not properly pled are waived.
7. The only 1ssue raised in the instant Protest 1s that of the

potentially adverse impact of competition on protestant.

8. A protest is to be served by the protestant on the applicant and

the applicant’s attorney, if any.

9. An attorney whose name and address appear in a representative
capacity on an Application filed with the Commission shall be considered to have

entered an appearance.

10. While timely filed, the service of the Protest in this case was

clearly deficient.
11, What 52 Pa.Code §5.101(a)(3) refers to as “a motion to dismiss

a pleading that is insufficient as to substance” is comparable to Pa.R.C.P. 1028(a)(4),

“legal insufficiency of a pleading (demurrer).”

10



12, In determining preliminary objections in the form of a demurrer,
the Court must accept as true all well pleaded facts and reasonable inferences which
may be deduced therefrom, but not conclusions of law. It is also true that a demurrer
may not be sustained unless the face of the complaint shows that the law will not
permit recovery, and that any doubt should be resolved in favor of overruling the
demurrer. And, in ruling on a demurrer, a court may not consider facts not disclosed

in the record.

3. Inatransfer of motor common carrier authority case, although
an acquiring applicant is technically a “new carrier”, the operating authority sought to
be transferred is not new authority. The Commission has previously determined the

issue of public necessity for the rights to be transferred.

14, The Commission has considered the matter of competition to be

irrelevant in a transfer proceeding.

15, The Commission has also held that adverse economic impact
resulting from increased competition is not a sufficient basis to deny a transfer

application.

16.  The Commission is granted discretion to determine if a hearing

is required.
17. A hearing is necessary only to resolve disputed questions of

fact, and when the question presented 1s one of law only the Commission need not

hold a hearing.

11




18.  This case does not involve disputed questions of fact. The
question presented is one of law only. A hearing in this case is not necessary and

would be a fruitless exercise.

19. Protestant’s Protest raises no claims for which relief can be

granted.

20.  The face of the Protest shows that the law will not permit

recovery.

21. When the sole Protest filed in a case is dismissed, the
Application will be referred for disposition in accordance with the provisions of 52

Pa.Code §3.381(c)(1)(iii)(A).

THEREFORE,
IT IS ORDERED:
L. That the Motion To Dismiss the Protest of Norristown

Transportation Company, filed in the above-captioned case by Main Line Transit

Service, Inc.. is granted and the Protest is dismissed.



2. That the Application for Approval of Transter and Exercise of
Common Carrier or Contract Rights filed on August 3, 1999, by Main Line Transit
Service, Inc., Docket Number A-00116172, now being unprotested, is referred for

disposition in accordance with the provisions of 52 Pa.Code §3.381(c)(1)(111}(A).

Date: N ANUVARY Ll} 2/000 %p«@
/ e L. Weismandel

Administrative Law Judge

13



PENNSYLVANIA PUBLIC UTILITY COMMISSION

ADMINISTRATIVE LAW JUDGE WAYNE L. WEISMANDEL

IN RE: Application of : PUC DOCKET NO.
NMAIN LINE TRANSIT SERVICE. INC. : A-00116172

EXCEPTIONS TO THE INITIAL DECISION DISMISSING PROTEST OF
NORRISTOWN TRANSPORTATION COMPANY

AND NOW, comes Protestant Norristown Transportation Company. by and
through its undersigned counsel, and makes the following Exceptions to the [nitial
Decision Dismissing Protest ot Norristown Transporiation Company. and in support
thereof avers the following:

I By notice published in the Pennsylvania Bulletin on September 23, 1999,
Main Line Transit Service, Inc. (hereinafter “Applicant”™) sought the approval of transter
and exercise of common carrier or contract rights under the transfer of the paratransit
rights under the certificate issued at A-00089018, F.4. A true and correct copy ol the
Service of Notice of Motor Carrier Applications from the Pennsylvania Bulletin, Vol. 29,
No. 39. September 23, 1999, is aitached hereto as Exhibit "A™.

2. On October 14, 1999, Norristown Transportation Company (hereinafter
“Protestant”™) filed a protest to the Transfer Application. A true and correct copy of the
protest is attached hereto as Exhibit “B™.

3. On November 8. 1999, the applicant filed a Motion to Dismiss The Protest
Of Norristown Transportation Company Or. [n The Alternative. Motion In Limine. A

true and correct copy of the Applicant’s Motion to Dismiss The Protest of Norristown

LAW OFFICES
SUITE 1100 = 1760 MARKET STREET « PHILADELPHIA, PA. 19103




Transportation Company Or. [n The Alternauve. Motion [n Limine is atached as Exhibic
“CT hereto.

4. On December 20. 1999, Protestant fited a Reply 10 Applicant’s Motion o

Disimiss. A true and correct copy of the Protestant Norrisiown Transporiation

Company’s Reply to Applicant’s Motion To Dismiss The Protest of Norristown
Transportation Company Or. In The Alternative. Moton In Limine is attached as Exhibit

"D hereto.

3. On January 20. 2000. Applicant’s Motion To Dismiss was granted. A true

and correct copy of ALJ Wayne L. Weismande!'s decision is attached as Exhibit “E”

! hereto.

0. In granting Applicant’s motion to dismiss. Judge Weismande! concluded
that Norristown Transportation Company’s Protest shall be dismissed because the Protest
filed raised only one ground: that the graniing of the Applicazion “will have an adverse

impact on [protestant] in that {protestant] and applicant will be in direct competition with

one another for the wransportation of passengers.” See Exhibit A, p. 6. Moreover, Judge
Weismandel concluded that Appficant’s Motion was not unumely filed because of the
lack ol service of the Protest on Applicant’s artorney. See Exhibit A, pp. 9-12.
7. Judge Weismandel erroneously concluded that Applicant’s Motion was
not untimely fled.
3. Applicant’'s Motion should have bezn fied on or before November 8.
1999, 32 Pa. Code §83.101{b). 5.61(a). 3.381{c)(HNC) 136 (a)( 1) 1.36{b).

9. In fact. Appiicant’s Motion was filed and served on December 8. 1999,

apparently one month late.

LAW OFFICES
SUITE 1100 = 1760 MARKET STREET = PHILADELPHIA, PA. 18103
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1. Judge Weismande!'s conclusion that Protestant’s service ol its Protest was
defective because of fack of service on Applicant’s attorney is erroneous.

. Protestant’s knowiedge about Applicant’s transter application came from
the notice published in Pennsvlvania Bulletin, Vol. 29, No. 39, on September 23, 1999,

2. The notice did net staie Thomas M. Keenan. Esq. as Applicant’s attorneyv,
in fact. the notice did not list any attorney at all. See Exhibit AL

(3. The fact that Thomas M. Keenan. Esq. was shiown as Applicant’s attorney
on the Application is irrelevant since the noiice did not publish his name and the
Protestant was not in possession of the Application.

4. As such, Protestant complied with 32 Pa. Code §§3. 38 [(CY1)(D(A),

i

32(b). by serving the protest on the applicant. The Certificate Of Service attached to
the Protest certified that a copy was served upon the applicani.

13. Therefore, the protest was timely filed and properlv served.

16. Since the protest was property served, Applicant’s Motion was untimely
filed. one month late, and thus should have been dismissed as untimely fhled. 32 Pa.
Code §3.3831{CY(3).

17, Because Applicant’s Motion was untimely filed and. in accordance with
the rules of Public Utilitv Commission. should have been dismissed. Judge Weismandel's
discussion of the grounds raised in Protest becomes irrelevant.

18 Applicant bears the burden to demonstrate that it possesses fitness whether
or not the issue of titness was raised in the protest. See 32 Pa. Code §41.14(b): RE

O Connor, 54 Pa.P.U.C. 347 (1980): Inre: L. Josenh Williams Vd/b/a Executive

LAW OFFICES
SUITE 1100 « 1760 MARKET STREET « PHILADELPHIA, PA. 19103
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Limousine Serv.. 78 Pa.P.U.C. 41 (1993): [n re: Erte Transp. Servs.. [ne.. 72 Pa.P.U.C.

L1535 (1990).

19.  The issue of fitness especially becomes important when Protestant’s
investization revealed that Applicant’s principle i1s operating illegally under the authority
eranted. Moreover. the investigation revealed that part of the authority has been
abandoned.

20. Furthermore, where there is a proot ot abandonment of the certificate of

public convenience, the applicant is still required to prove necessity. Bverlv v. Pa Public

Utility Commuission, 440 Pa. 321, 270 A.2d 186 (1970).

21. When the proof of necessity becomes applicable, the evidence of adverse
impact becomes relevant. 32 Pa. Code §41.14(C).
22 Based on the foregoing. the motion was erroneously granted and the

decision of ALJ Weismande! should be reversed.

Respectfully submitted.

LAW OFFICES OF JOHN J. GALLAGHER, P.C.

Y]
BY: i b @*’Jédq
“Larisa Tenberg, Esquira\"j
Attorney for Protestant
Norristown Transporiation Company

LAW OFFICES
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CERTIFICATE OF SERVICE

[ hereby certify that on this 8" day of February. 2000. { mailed by first class mail. postage

prepaid. a copy of the foregoing Exceptions To The [nitial Decision Dismissing Protest
Or Norristown Transportation Company via tirst class mail:

Commonwealth of Pennsylvania
Pennsv!vania Public Utility Commission
My, James MeNulty, Secretary

P.O. Box 3265

Harrisburg, PA 17120

Commonwealth of Pennsylvania

Pennsvlvania Public Utlity Commission
Administrative Law Judge Wayvne L. Weismandel
P.O. Box 5265

Harrisburg, PA 17120

Barnett Satinsky, Esquire

Fox, Rothehild, O'Brien & Frankel, LLP
2000 Market Street. 10" Floor
Philadelphia, PA 19103

Thomas M. Keenan
Keenan, Ciccitto & Brani
376 East Main Street
P.O. Box 19420
Collegevitle, PA 19426

Main Line Transit Service, [nc.
303 East Church Road
King of Prussia. PA 19406

7 . - 4
ALYTS o [T Ly
/

LARISA TENBERG, ESQUIRE

LAW OFFICES
SUITE 1100 - 1760 MARKET STREET « PHILADELPHIA, PA. 19103
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COMMONWEALTH OF PENNSYLVANIA
FENNSYLYANIA PUELIC UTILITY COMMISSION

MAIN LINE TRANSIT SERVICE, INC.

Appiication to transport persons in narairansit service between coints in the counties of Montgomery and

Delaware and frem poinis in said county fo points in Pennsylvania, and refurn.

FROTEST OF NORRISTOWN TRANSPORATION COMPANY
TO THE APPLICATION OF
MaIM LING TRANSIT SERVICE. INC.

a

i, Moriistown Transporiation Company (Morrisiown) protests the Apolicalion of Main Line
Transit Service, Inc. (Appficani).

2. Morrisiown is & ceriiied public uiifity autherized o transgori persons in paratransit service
between paints in the county of Pennsylvenia with certain resiriction. A description of Norristown's certified area
is contained in its tarifi which is atiached hereto and marked Exhibii "A", Morristown's address is 41 Burnside
Avenue, Narristown, P4 18403,

3 Narifstown's atorney is Lariss Tenberg, Esquire, 1750 Market Sireel, Suite 1100,
Philadelghig, PA 12103
A

4, Agplicantis seeking ihe right to transport persens in paratiansit service bebween poInis in,

counties of Delaware end Mentgomery, and from points in said couniy lo points in Pennsylvania, and return.

LAW OFFICES
SUITE 1100 « 1760 MARKET STREET » PHILADELPHIA, PA, 19103




ch

if the Commission granis this epgliczlion. It will have 20 sdverse impaci on Merrisiown in
ha: Nerisiown and zpolicznt will oe in cirect compedifion with ong znoiher for ihe iransponiation of passengars.

Norrisicwn is zbig io mest any ased which exisis for this iyps of servics.

3. Froies: ic his eosiication arz due on or befors Cricber 13, 1989, This is 2 limely prote
ang thersfors Norrdsiown is aniiled (6 paricipaie in this procesding as a parly intervenor gursuant 1@ 32 Fa,
Code 3.381.

7. Fursuant o 333(c) oi the Fennsylvenia Public Utiity Code, demand in made upan
zpglicant to fumish protestant’s counsel with 2 fist of the names and addresses of wilnesses he iniends {o call
and a brief summery of the pregesed estimany; in particular, complainis. If any, against the sarvices of the

proiestant,

WHEREFQRE, Morrisiown, respectiully reguesis this Commission to deny the Apolicaiion of Mein
Line Transit Service, Inc.

Respecifully suomiited,

4 o
rd f,’
I -~ 4 ;
- P s B 1
Al Gl N LT

e
!_ RISA TENBERG, ESQUIRE
Altorney for Protesiant

LAW OFFICES
SUSTE 1100 » 1760 MARKET STREET +« PHILADELPHIA, PA, 39103




COMMONWEALTH OF PENNSYLYANIA
FENNSYLVANIA PUELIC UTILITY COMMISSION

MAIN LINZ TRAMSIT SERVICE, IMC.

CERTIFICATE CF SERVICE

I, hergby ceriify thai on this 14ih day of October, 1888, | mailed by first class mall, posiage
orepaid, & copy of the forezoing Protest of Morrisiown Transportaiion Company the Apoplication of Main Line
Transit Service, Inc.

Main Line Transit Service, inc.
343 East Church Road
King of Prussia, PA 19406

| _

| ‘u?, A L ~_,.._//'7'.' éf:ff_?/-
' ]
LARISH TENBERG, ESQUIRE

LAWY QFFICES
SUITE 1100 » 1760 MARKET STREET = PHILADELPHIA, PA. 19103
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VERIFICATION

LARIS TENSERG, £3QUIRE verifies that helshe is acquainted with the facts and information set ferth in
the foregeing pleadings are true and corrsct to hisfher knowledge, information ard telief and ihat the foregaing

Vzrification is made subject to ihe penaities of 18 Pa. C.S. Section 4804 relating o unsworn falsification io

zuiharities.
|
y / |
eI Ny :
AQAELA, /"'-C"/Tﬂ |
LARISA TENBERG, £5Q }f%E |

pate: f{) / 14 /L 5 5
M I

LAW OFFICES
SUITE 1100 « 1760 MARKET STREET + PHILADELPHIA, PA. 19163
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BEFORE THE PENNSYLVANIA PUBLIC UTILITY COMMISSION

APPLICATION OF MaIN LiNE : DOCKET NO.: A-00116172

PROPOSED ORDER

AND NOW, this dav of . 1999, upon consideration of

In The Alternative, Motion [n Limine and Protesiant’'s Response thereto, it is nerepy

ORDERED that said Moiion is DENIED,

BY THE COURT:

LAW OFFICES
SUITE 1100 « 1750 MARKET STREET « PHILADELPHIA, FA, 15103

I ——————

Applicant’s Motion 0 Dismiss The Protest Of Norristown Transportation Company Or.




EE

Ty

ORE THE PENNSYLYAN[A PUBLIC UTILITY COMMISSION
APPLICATION OF MADN LINE ; DOCKET MO A-DDLI61T2

TRANSIT SERVICE, INC.

PROTESTANT NORRISTOWN TRANSPORTATION

COMPANY 'S REPLY TO APPLICANT MAIN LINE TRANSIT SERVICE
INCSMOTION TO DISMISS THE PROTEST OF NORRISTOWN

TRANSPORTATION COMPANY ORVIN THE ALTERNATIVE, MOTION [N

LINMINE
Protestant. Norristown Transporiation Company ("Protestant™}. by and through its
undersigned counsel. hereby submits the Reply to the Applicant Main Line Transic
Service, [ne.’s (TApplicani™) Motion to Dismiss the Protest Ot Nomistown Transportation

Company Or. In The Alternative, Motion In Limine. [n support thereof, Proiestant avers

the following:

i Admitted,

2. Admitied.

3. Denied. The Protest is in writing and therefore speaks for itself.

4, Denied. The alfezations contained herein constiuie conclusions of law

e

which no affirmative response is reguired. By way of further answer. the siatuie is in
writing and therefore speaks for teself.
3. Denied. The allegations contained herein constitute conclusions of law
which no affirmative response is required. By way of further answer. the satue is in
writing and theretore speaks for itseif,

6. Denied. The issues of lack of fitness and abandonment are always

relevantin o ransier proceeding regardless of whether a protesiant raised them in s

LAW QFFICES
SUITE 1100 « 1780 MARKET STREET » PHILADSLPHIA, PA, 19133




o @ |

crotesi or not. By way of further answer. Protesiant intends (0 present =vidence of lack of

finess and abandonment.

7. Denied. The allzzations conained herein consttuze conclusions of law w© ;
which no affirmative response is required. By way of further answer. the statute is in
writing and theretore speaks for liself, Furbhermore. the presumption of continuing i
necessiiy (s rebuiiable.

3. Denied. The allegzaiions contained heren consiiiuie conciusions of law (g

which no affirmative response is required. By way of further answer, Protestant intends
o present evidence of abandonment.

Q. Denied. The aliegations contained nerein constiiute conclusions of law 1o
which no affirmative response is required. By way of further answer. Protesiant intends
o present evidence of abandonment.

10.  Denied. The allegations contained herein constiwite conciusions of law ta
which no affimmative response is required.

Il.  Denied. The allegaiions coniained herein constitute conclusions of iaw to

which no affirmative response is required. By way of further answer, Protestant intends
to preseni evidence of abandonment,

(2. Denited. The protest is in writing and therefore speaks for itself. The

atlevations contained frerein consiituie conclusions of law to which no affirmaiive

respense (s required. By way of furiher answer. e issues of lack of fliness and
zbandonment are alwavs celevant in o transfer proceeding recardless of whether 2

protesiant raised them in s protest or not. Furthermore. Protesiant biends 10 present

evicdence of lnck of fliness and abandonment.

LAW QFFICES
SWITE 1100 - 1780 MARKET STREZT - ARHILADELPHIA, PA, 158103




i Dented. The alfezations coatained herein consime conclusions of law 0 -
1

which no affirmative response is required. Bv wov of further answer. Protesiant intends

w0 present evidence of lack of fitness 2nd abandonment.

Appiicani's Motion 1o Dismiss The Proiest Of Nurrisiown =

I
i1t

1)
T
ki
O
)
£l
1
-

[ransporation Company Or [0 The Alternative. Motion [n Limine should be denied.

1 )
1 |
! :

Respectivlly submited.

1
i
— {
‘/ . O Pl i
R AT I A Y S/ S S

'/
BY: LARISA TENBERG. ESQUIRE

Agtorney for the Protesiant

LAW OFFICES
SUITE 1100 « 1760 MARKET STREST » PHILADELPHIA, PA. 19103




BEFORE THE PENNSYLVANIA PUBLIC UTILITY COMMISSIO

—

APPLICATION OF MAIN LINE : COCKET N0 ADQ1I6IT2
TRANSIT SERVICE. INC :

BRIEF OF PROTESTANT NORRISTOWN TRANSPORTATION COMPANY
[INSUPPORT QF ITS REPLY TO MAIN LINE TRANSIT SERVICE. INC.'S
MOTION TO DISMISS ORVIN THE ALTERNATIVE, MOTION IN LIMINE

Protestant. by and ¢dhirough iis undersigned counsel, herepy suomuts the foilowing

brief in support of its Repiv 10 Applicant’s Motion o Dismiss the Protest of Norrisiown

¥

Transportation Company Or. In The Alternative, Motion [n Limine.

BACKGROQUND

By notice published in the Pennsvivania Builetin on Sepiember 25, 1999, Applicant
sought the approval of transter and exercise of common carrier or contraci rights under
ihe transter of the paratransit rights under the certificaie issued at 2-00089018, F.4. A
wrue and correct copy of the Service of Notice of Motor Carrier Applications from the
Pennsvlvania Bulletin. Vol, 29, No. 39, Sepiember 23, 1999, is attached hereto as Exhibit
AT

On or about Ociober 14, 1999, Protestant filed a protest to the Transfer Application.
A true and correct copy of ihie protesi is arached hereto as Exhibic "B

On or about November $. 1999, the applicant tiled a Motion 1o Dismiss The Protest
Of Nomistown Transporation Company Or. In The Alzraauve, Motion In Limine. A

true and correct copy of the Applicant’s Motion to Dismiss The Protest of Norristown

LAW OFFICES
SUITE 1100 » 1750 MARKET STREET » PHILADELPHIA, PA. 19133




...
® ® |

Transportation Company Or. in The Alernatve. Motion {n Limine s anached as Exhipit

U7 hereto.

ARGUMENT

L. Applicant’s Meotion to Dismiss The Protest Of Norristown Transpoarmdion

Company Or. In The Alternative, Motion [n Limine should be denied beenuse the

motion was untimely filed.

Pennsviv
the applicant may
filing of protests.

Protestant

protest is artached hereto as Exhibit "B, The closing date for the filing of protesis was
October 18, 1999,
Applications from the Pennsvivania Bullstin, Vol. 29, No. 39, September 23, 1999, is
attached hereto as Exhibit “A”. As such. the deadline for filing a motion to dismiss was
November §. 1999. Applicant’s Moilon o Dismiss The Protest Of Norristown
Transporiation Company Or. In The Alternative, Motion In Limine was filed on or about
December S, 1999, i.e.. one month after the deadline. A wue and correct copy of the
Applicant’s Motion is attached hereto as Exhibit "C™.

WHEREFORE

Transportaiion Company Or. In The Alternative, Motion In Limine should be denied as |

untimely filed.

1. Applicant’s Motion to Dismiss The Protest Of Norristown Transportation

Company Or. In The Alternative. Motion In Limine should be denied because

ania Public Utility Commission treals a protest as a pleading. As such.

file a motion to dismiss within 20 davs afier the closing daie for the

Ly

A true and correct copy of the Service of Notice of Moter Carmier

. Applicant’s Motion o Dismiss The Protest Of Norrisiown

2 Pa. Code § 3.381(c)(3). !

filed its protest on Octoper 14, 1999, A true and correct copy of the

LAW OFFICES
SUITZ 1100 « 1780 MARKET STREET - PHILADELPHIA. PA, 15103




Protestant Has Standing To Protest The Application Of Muain Line Tranasit Service
Buased On Applicants Lack Of Fitness.

Pubtic Utility Code authorizes 2 public utility w0 acguirs. or w0 ransizr. the tde w
anyv aneiolz or intangléfe property used or usetul in the pubiic service. 66 Pa.C.S. A

1102(2)(2). However. the applicant bears the burden to demonsiraie that it possesses

L]

1iness 10 perform the proposed service. See 32 Pa. Code § -1 14(0). Fitness

encompasses three concepts: the anplicant must possess the technical and hinancial ability
to provide the proposed service. and authority may be withheld i the record demonsira
that the applicant lacks 2 propensity 10 operate safely and legally. RE O Conngr, 34
Pa.P.U.C. 547 (1980). The Commission can deny a iransfer application where it finds

that the applicant did not mest the above requirements. 532 Pa, Code § 41.14(b); In re: L.

Josenn Williams t/d/b/a Executive Limousine Serv.. 78 Pa.P.U.C. 41{1993). Also, the

Commission can deny a iransfer application where the protesiant esiablishes that the
authority sought 1o be iransferred has been abandoned by the transferring carrier. [n re;

Erie Transn. Servs,. Inc., 72 Pa. P.ULC. 1135 (1990).

Based on the above. even though Main Line filed an Application for Approval of
Transfer, Applicant siill bears the burden o demenstrate that it possesses fitness. whether
_ornot the issue of fitness was raised in the protest. Protestant’s invesiigation revealed
that apolicant’s principle 15 operating iliegally under the authority granied. Maoreover. the
imvestigation revealed that part of the authority has been abandoned.

WHEREFORE. applicant’s Motien 1o Dismiss Or. In The Alternative. Monon in

Limine shall oe denied,

LAW OFFICES
SUITE 1100 « 1750 MARKET STREET » PHILADELPHIA, Fa. 19103




1L

Evidence Of Adverse [mpuct {n Support Of The Protest.

oi public convenience. the applicani need not prove necessity, but rather thers {5 a
presumption of conitnuing putlic ne2d for the service authorized by the ceriificate.

Bverjv v

{n The Alternudve. Norristown Should Not Be Precluded From Inwroducing

in cases involving applications far transfer of motar carrier rights under a camificate

CPublic Uity Commission. 440, P

fa
LI

21270 A 23 186 (1970}, However,

this presumption is rebutable. Where there is o proot oi abandonmeni of the certificate
of public convenience. the applicant is still required o prove necessity. Id. When the
proof of coniinuing Aecessity becomes applicable, the evidence of adverse impact

becomes relevant. 32 Pa, Code § 41.14 (c).

As such, evidence of adverse impact becomes relevant in the coniex: of a ransfer

proceeding.

impact in support of 1ts Protest to the Transfer Application,

Based on Protestani’s investigation, Applicani abandoned at least pari of its authority.

WHEREFORE, Protestant should not be barred from introducing evidence of adverse

Respectiully supmitted.

.
VTR

e L - ) ST .
By P I = by
REA ST G / ﬁ/

i
/

i
BY: LARISA TENBERG. ESQUIRE
Attorney for the Protesiant

Law C
ST 53TR

FICES
57 T

r
SUITE 1100 « 1750 MARK EET » PHILADELPHIA, PA. 19102
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AEFORE THE PENNSYLVAN]

: ATION OF MaIN LINE
TRANSIT SEQV'CE miC

C

H"]

I, hereby certifyv that on this 20ih day

{Q:

Commonwealth of Pzansvivania
Pennsvivania Public Utilitr commission
M. James MceNulty, Secretary

P.O. Box 3263

Harrisburg, PA 17120

Bamett Satinsky, Esquire

Fox. Rothchild. O Brien & Frankel, LLP
2000 Market Sireet. 10™ Floor
Philadelphia, PA 19103

Thomas M. Keenan
Keenan, Ciccitto & Brant
376 East Main Sirest
P.O. Box 19420
Collegeville, PA 19420

DOCKET NO.:

RTIFICATE OF SERVICE

of December. 1999, [ mailed by firsi class
mail. posiage prepaid. a copy of the Reply 10 the Applicant’s Motion 1o Dismiss The
Protest of Norristown Transporiation Company Or. In The Alternative. Motion [n Limine

y

 PUBLIC UTILITY COMNMISSION

A-QOLIGLT2

r"--'

../‘f ; Zj" '( L/

l'_"x

T;\BE ESQULRE

LAW QOFFICES
SUITE 1160 = 1760 MARKET STREZT « PHILADELRHIA, PA. 19101
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PROTZST OF NORIISTOWN TRANSFCORATION COMPANY

i Morfisiown Transg Coemeany {Merrisicn) orotesis ihe Applisziicn of Main Line
Teznsii Sarvice, Inc. (Apoficens).
2, Morrisicwn is & carilfisd gutlic uliliy auincrized (0 irznsgon sarsons in paralrznsit servics

DEiWESn DOINIS In the couniy of Pennsylvania with ceriein rasiriciion. 2 descripiion of Morristown's cenified arza

1s containgd in ifs iadii which is aiached i

Avenus, Morrisigwn, FA 18203

i Vmrsi by m ' n msbre = = - A Tamhaes Zemes Py
g MCmsidwn's adarnay s Larisg Vanherg, Saouirs, 11z0 Miarkel Siresi Sulis 11
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creseid, 2 cogy of the forsgoing Protast of Morrisiown

COMMCMWEALTS OF
FTMMIYLYANIY FUZLIC UTI

LN N

NMNSYLVAN

L
T COMMIS 0N

A

~=ELICATION OF 20041

h
i
)

MAIN LINE TRAMSIT SZRVICZ, INC.

n this 14in day of Ccicber, 1268, | maiied by iirsi class mail,
Transgonetion Company the Apolic

Trznsit Service, Inc.

\,__/I o7 /
: / o
T IR
- =
LARISA ToMzERG, ZRQUIRT
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SEE TAB “B”



) -;"UC—1 S0: Transfar .

{Rzv 7197)

AFPPLICATION FOR AFPROVAL OF TRANSFER .
AND EXERCISE OF COMMON CARRIER OR CONTRACT RIGHTS '

BEFORE THE FENNSYLVANIA PUBLIC UTILITY COMMISSION

Application of _MAIN LINE TRANSIT SERVICE, INC.
{(Applicant/Transteree-3uyen

for the approval of the transfer and to exercise the right

asa Common camier, de_sc:‘ibed at Decket
(commorn~cantrac)
i‘.
NoA-00089018 ,FoiderNc.2 Am-D issued to '
BENNETT TAXI SERVICE. INC,
(Transiercr - Seiler)
fer transpertaticn of Parcong im naratbreaneit :erlce
(persons-housahold goods) :
SEZ INSTRUCTIONS BEFORE COMPLETING APPLICATION
1, MATIN LINE TRANSIT SERVICE, INC,.
(fuil and cormec name of appiicantAransierse)
2 MAIN LINE TRANSIT SERVICE, INC.
(Trade name, if any)
The trace name HAS been registered with the Secretary cf the Commerweatth
(has or has nct)
on_June 14.1994tach copy of stamped registration formy.
(date)
3. 303 East Church Rd4.
(Business street address) (F.O. Box, if any)
Xing of Frussia, Feansylvania 19406 fi6 077 azig
(City) (County) (State) (zip) (Telephone)
4 Appllcant's attomney (for this application) is: _
378 East Main Strest
Themas M, Keenan, Zsg., P2.0. ZBcox 264860, Collegeville, PA 19426 - (£10)<E9-
(Name) (Address) elechone) 6170
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T n-,h‘g 1.-:il..\
Act 294"
GoFEB 29 njt 10: 10

ST,
SECRETARY'S AUREA

Case Identification: A-00116172; Application of
' Main Line Transgit Service,
Inc.

Initial Decision g KETE Wayne L. Weismandel

"8 24 000

Deadline for Return to OSA: February 3, 2000

Thizs);ecision has not been reviewed by OSA. RECEIVED
FOC UME/VT JAN 24 2000

ADE [\) rexr o QFFICE OF SPECIAL ASSISTANTS

I want full Commission review of this decision.

Commissioner Date

I do npt want full Commission review of this decision.

Commissioner

EEF



Act 294

Case Identification: A-00116172; Application of
Main Line Transit Service,
Inc.

Initial Decision By: ALJ Wayne L. Weismandel

Deadline for Return to OSA: February 3, 2000

This decision has not been reviewed by OSA. RECE!VED

FEB 01 2000
Xk x ok ko QFFICE OF SPECIAL ASSISTANTS

I want full Commission review of this decision.

Commissioner Date

I do not want full Commission review of this decision.

?W o K e =res ’/ = ?%90

Commissioner Date




Act 294
Case Identification: A-00116172; Application of
Main Line Transit Service,
Inc.
Initial Decision By: ALJ Wayne L. Weismandel
Deadline for Return to OSA: February 3, 2000

(s decis: ewea by 052, CCEIVE
This decision haa not been reviewe v RECE‘ D

FEB 24 2000
Xk xox o ow OEFICE OF SPECIAL ASSISTANTS
I want full Commission review of this decision.
Commissioner Date

I do not want full Commission review of this decisicn.

Vs, Mtact W (ot 3, co

Commissioner Date




Act 294
Case Identification: A-00116172; Application of
Main Line Transit Service,
Inc.
Inifial Decision By: ALJ Wayne L. Weismandel
Deadline for Return to OSA: February 3, 2000

This decision has not been reviewed by OSA. E{EE(:EBE\/EEE)

FEB 3 2000
¥k ok w oo OFFICE OF SPECIAL
ASSISTANTS
I want full Commission review of this decision.
Commissioner Date

I do not want full mmission review of this decision.

. 7
Commlission Date \;}/

Sw



Act 2954
Case Identification: A-00116172; Application of
Main Line Transit Service,
Inc.
Initial Decision By: ALJ Wayne L. Weismandel
Deadline for Return to OSA: February 3, 2000

This decision has not been reviewed by OSA. RECEVED

JAN 31 2000
*ok ok okok % OFFICE OF SPECIAL ASSIS’TANTS
I want full Commission review of this decision.
Commigsioner Date

I do not want full Commissiocon review of this decision.

IS .
I ronames ™ FW //3’]‘/00

Commissioner bate




? . .

L aw OFFICES
JOHN J. GALLAGHER, P.C.

Surre 100
1760 MARKET STREET
PHILADELIHIA, Pa. 19103
(215} 963-1555
FAX (215) 963-9104
E-MAILjohn@gultagher-faw.com

JouN ). GALLAGHER
MICHAEL §. HENRY *
Laura C MuLpowNgy *
LARISA TENBERG*

Joan D GALLAGHER *

* ALSO MEMRER N7 BAR
June 30. 2000

Commonwealth of Pennsylvania
Pennsylvania Public Utility Commission
Mr. James McNulty, Secretary

[.0. Box 3265

Harrisburg, PA 17120 -

RE: Application of Main Line Transit Service, Inc. — A-00116172

Dear Mr. MceNulty:
Please withdraw the protest of Norristown Transportation Company in the above-
referenced matter,

Thank you for your attention and consideration to this matter.

Very truly yours,

g
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LARISA TENBERG
o
e Barnett Satinsky, Esquire —
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CERTIFICATE OF SERVICE

I hereby certify that [ have this day served a true copy of the foregoing document upon

the participants, listed below, in accordance with the requirements of §1.54 (relating to

service by a participant).

Barnett Satinsky, Esquire
[Fox, Rothchild, O'Brien & IFFrankel, LLP
2000 Market Street, 10® Floor

Philadelphia, PA 19103

Thomas M. Keenan, Lsquire

Keenan, Ciccillo & Brant
376 East Main Street

P.O. Box 19426

Collegeville, PA 19426

Date: June 30, 2000
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LARISA TENBERG, ESQUIRE/

LAW OFFICES

SUITE 1100 = 1760 MARKET STREET « PHILADELPHIA, PA. 19103
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COMMONWEALTH OF PENNSY%M ]@HWMEMO

PUBLIC UTILITY COMMISSION ~ “

N August 18, 2000

Subject:  A-00116172; Application of pain Line Transit Service, Inc. 64\0\

To: James J. McNulty Ock ETED ﬁﬁ/ P

[y

[
=

g

Secretary

From: Cheryl Walker Davis, Diregtor,/
Office of Special Ass’is‘ragé, o AR

Main Line Transit Service, Inc. (Applicant) filed the subject Applica-
tion on August B, 1999, requesting approval of the transfer and to exercise the
right as a common carrier described at Docket No. A-0089018F0002,Am-D.
Notice of the Application was published in the Pennsylvania Bulletin. On
October 18, 1999, Norristown Transportation Company (Protestant) filed a protest
against granting the Application. :

On December 8, 1999, the Applicant filed and served a Motion to
Dismiss the Protest (Motion). The Motion was assigned to Administrative Law
judge (ALJ) Wayne Weismandel. Applying the principles of the commission's
preliminary motion practice (52 Pa. Code §5.101(e)(3), the ALJ granted the
Applicant’s Motion and, therefore, dismissed the protest per Initial Decision issued
on January 1, 2000. Protestant filed Exceptions on February 8, 2000. The
Applicant filed Reply Exceptions.

The Exceptions were assigned to the Office of Special Assistants for
consideration and recommendation for their disposition. However, per e-mail dated
August 7, 2000 (attached), the attorney representing the Protestant withdrew the
Exceptions as moot. Under the circumstances, it is clear that the subject
Application is unprotested and, therefore, should proceed in accordance with the
provisions of 52 Pa. Code §3.382(c)(1)(iii}(A) as an unprotested Application.

208327



Should you have any questions, or need additional information, please
contact Russel Albert of my staff at 787-8108.

Attachment

cc: Wendy Keezel
Bureau of Transportation & Safety
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J. aw OFFICES

Joun J. GartLacHEeRr, P.C.
SHHTE HOO

1760 MARKET STRELY
PHILADELPHIA, PA. (9104

Jonn ) GALLACHTR
MicHAEL S, HENRY *
Launa C MilDOwNEY *
Larisa TENDERG *
Joan D), GALLACGHER *

{215) 96355
FaX (216) 963.9104
L-MAlLjohn@gallagher-duw.com i

* ALM MOMBER NI DAR Augusl 7, 2000

Russel Albert

Commonwealth of Pennsylvania
Pennsylvania Public Utility Commission
VIA FACSIMILE (717) 783-6324

RE: Application of Main Linc Transit Service, [nc.
A-00116172

Dear My. Albert:

As per our conversation, please withdraw Potestant Norristown Transportation
Company’s Lixceptions because the issue is moot at this point.

Thank you for your altention (o this mat(er.

Very truly yours G
% RISA TENBERG a

RECEIVED TIME AUG 7. 12:12PM PRINT TIME AUG. 7. 12:13PM




COMMONWEALTH OF PENNSYLVANIA

DATE: August 30, 2000
SUBJECT: A-00116172
TO: Bureau of Transportation & Safety

FROM: James J. McNulity, Secretary
LY

Application of Main Line Transit Service, Inc.

Per memo dated August 18, 2000, from
Cheryl Walker Davis, Director of the Office of
D O Special Assistants, the above-docketed
' C UMEN T application is being re-assigned to your

F O L D E R Bureau for appropriate action.

laf

pc: OSA




COMMONWEALTH OF PENNSYLVANIA .

PENNSYLVANIA PUBLIC UTILITY COMMISSION
P.0. BOX 3265, HARRISBURG, PA 17105-3265

October 30, 2000

R-16
BARNETT SATINSKY

MARI A LOVE ESQUIRES

2000 MARKET STREET 10TH FLOOR

PHILADELPHIA PA 19103

OOCKETED

Re: A-00116172 - Main Line Transit Service, Inc. o,
NOV 09 2000
Dear Mr. Satinsky and Ms. Love:

Under date of October 2, 2000, the Secretary's office t{f$mltted to
you the Commission's compliance order adopted September 28, videncing

approval of the above application which is in effect a trans ghts
formerly held by Bennett Taxi Service, Inc. at A-00089018, F e
transmitting the order directs attention to the requirement for th kL
tariff.

In this instance it is not possible to meet the tariff requlrements
by the adoption of the former tariff for the reason that the present tariff's
description of operating authority does not conform with the approval of this
application.

It will be necessary, therefore, to file new tariffs which should
be designated Paratransit Pa. P.U.¢C. No.'s 1 and 2. The tariff should name the
same rates, rules and regulations as were filed by the former operator and may
be issued to become effective on one day's notice under authority of Pa. Code,

Title 52, Section 23.42.
Very truly yo
I~
}\k N @‘d\

Monroe Dove, Tariff Examiner
For William Hoshour, Supervisor
Insurance/Filing Unit

0
9]

Doccument Folder A-00116172
MAIN LINE TRANSIT SERVICE INC
303 EAST CHURCH STREET

KING OF PRUSSIZ2 PA 19406

Contact Person: M. Dove (717) 787-5945



