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BEFORE/Tfl'E)/ ra> 

PENNSYLVANIA PUBLIC UTILITY COMMlSSiON 

WL/ //; (y^y/. 
APPLICATION OF MAIN LINE 

TRANSIT SERVICE, INC. 

DOCKET NO.: AA)0T 

ECEIVED 

APPLICANT MAIN LINE TRANSIT SERVICE, 
INC.'S MOTION TO DISMISS THE PROTEST OF 

' l i O i i 

DEC 

NORRISTOWN TRANSPORTATION COMPAN^'C UTlujy p0Ai!fl( ^ 
OR. IN THE ALTERNATIVE. MOTION IN LIMINE^'MPVo r..U^l$3l0?>! 

Applicant, Main Line Transit Service, Inc. ("Main Line"), by and through its undersigned 

counsel, hereby moves the Pennsylvania Public Utility Commission (the "Commission") to 

dismiss the protest of Norristown Transportation Company ("Norristown") on the grounds that 

the protest is insufficient as to substance under 52 Pa. C o d e ^ J l ^ a ^ ) . In support thereof, 

Main Line avers the following: 

ly 27, 1999, Main Line filed with the Commission an Application for 

Approval of Transfer and Exercise of Common Carrier or Coniracl Rights (the "Transfer 

Application"). A true and correct copy of the Transfer Application, sans exhibits, is attached as 

Exhibit "A" hereto. 

2. The Transfer Application requests thai the Commission approve Main Line's 

purchase of certain assets currently owned by Bennett Taxi Service, Inc. ("Bennett"), including 

the PUC certificates owned by Bennett and operated under the fictitious names of Main Line 

Paratransit and The Connector. Bennett is a certificated carrier authorized, inter alia, to 

transport persons in paratransit service between points in the townships of Upper Merion, Lower 



Merion and the borough of Narberth, Montgomery County, and the townships of Radnor, 

Haverford, Marple and Newtown, Delaware County. 

3. On or about October 14, 1999, Norristown filed with the Commission a protest (the 

"Protest") lo the Transfer Application. A true and correct copy of the Protest is attached as 

Exhibit "B" hereto. The Protest requests that the Commission deny the Transfer Application on 

the sole basis that approval "will have an adverse impact on Norristown in that Norristown and 

[Main Line] will be in direcl competition with one another for the transportation of passengers." 

Id. al 1| 5. The Protest also avers that "Norristown is able to meet any need which exists for this 

type of service." l i 

4. Section 1102(a)(3) ofthe Public Utility Code authorizes a public utility to acquire, or 

lo transfer, the title to any tangible or intangible property used or useful in the public service. 

66 Pa.C.S.A. § 1102(a)(3). 

5. Pennsylvania courts and the Commission have recognized Iwo bases upon which a 

transfer application can be denied: (1) lack of fitness; and (2) abandonment. See 52 Pa. Code 

§ 41.14(b); In re: L. Joseph Williams t/d/b/a Executive Limousine Serv.. 78 Pa. P.U.C. 41 

(1993); In re: Erie Transp. Servs.. 72 Pa. P.U.C. 113 (1990). 

6. Norristown's Protest does not aver that Main Line lacks the technical and/or financial 

Illness to acquire Bennett's existing paratransit operating authority, or that Bennett has 

abandoned that operating authority; rather, the Protest merely avers that approval ofthe Transfer 

Application will have an adverse impact on Norristown's business. 
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7. Although 52 Pa. Code §41.14(a) provides that an applicant seeking motor common 

carrier authority must show a public demand or need for the service, it is presumed that the 

demand or need, once found, continues to exist at the time that the applicant seeks to transfer 

that authority to a new carrier. 52 Pa. Code §41.14(a); South Hills Movers. Inc. v. 

Pennsylvania Public Utility Comm'n. 601 A.2d 1308, 1309 (Pa. Commw. Ct. 1992); In re: Eric 

Transp. Servs.. Inc.. 72 Pa. P.U.C. 113 (1990). 

8. The presumption of continuing necessity is rebuttable; however, neither the 

Commission nor the Pennsylvania courts consider a protestant to have met its burden to rebut 

the presumption where, as here, the sole basis of the protest is merely that approval ofthe 

transfer application will adversely impact the protestant's business. 

9. In fact, the Commission has stated that "competition [is] irrelevant in a transfer 

proceeding . . . [and that] adverse economic impact resulting from increased competition is not a 

sufficient basis to deny a transfer application." In re: L. Joseph Williams 1/d/b/a Executive 

Limousine Serv.. 78 Pa. P.U.C. 41 (1993). 

10. Moreover, Pennsylvania cases that have considered what evidence might successfully 

rebut the presumption of continuing necessity have rejected the argument that the lack of public 

need can bc established by proof that the transferor is not currently providing the service. See, 

e.g.. In re: Byerly. 270 A.2d 186, 189 (Pa. 1970) ("[t]he fact that a carrier has not transported 

the certificated product and the fact that he has not been requested to do so does not rebut the 

presumption of continuing necessity"); In re: L. Joseph Williams t/d/b/a Executive Limousine 

Serv.. 78 Pa. P.U.C. 41 (1993) ("mere evidence that the transferring carrier has not provided the 

service under the rights to be transferred may not be sufficient [to rebut the presumption]"). 
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11. Evidence of adverse impact, standing alone, does not constitute a legally cognizable 

basis upon which to protest a transfer application. 

12. Therefore, insofar as the Protest avers merely that approval of the Transfer 

Application will have an adverse impact on Norristown's business, the Protest is insufficient as 

to substance and should be dismissed. 

13. In the alternative, because evidence of adverse impact is irrelevant in the context of a 

transfer proceeding, Norristown should be precluded from introducing evidence of adverse 

impact in support ofits Protest to the Transfer Application. 

Respectfully submitted, 

larnett Satinsky 
Marci A. Love 
Fox, Rothschild, O'Brien & Frankel, LLP 
2000 Market Street 
Tenth Floor 
Philadelphia, PA 19103-3291 
(215)299-2088 

Thomas M. Keenan 
Keenan, Ciccitto & Brant 
376 East Main Street 
P.O. Box 19426 
Collegeville, PA 19426 
(610)489-6170 

Attorneys for Applicant 

Date: December 8, 1999 
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-PUC-"! 90: Transfer 
'{Rzv 7/97) 

APPUCATION FOR APPROVAL OF TRANSFER 
AND EXERCISE OF COMMON CARRIER OR CONTRACT RIGHTS 

BEFORE THE PENNSYLVANIA PUBLIC UTILITY COMMISSION 

Application of MAIN LINE TRANSIT SERVICE, INC. 
(Appl icam/Tra nsreree-a uyer) 

for tfie approval of the transfer and to exercise the right 

as a Common carrier, described at Docket 

(common-centra ci) 

NoA-00089018 .. FolderNo.2.Am-n issued to 

BENNETT TAXI SERVICE, INC. ' 
{Transferor - Seller) 

for transportation Of p o - r g n n g - in p p n - a ^ r a ^ g - i - h go-r-u-i 
(persons-household goods) 

SEE INSTRUCTIONS BEFORE COMPLETING APPUCATION 

^ MAIN LINE TRANSIT SERVICE, INC. 
(full and correct name of applicant/transferee) 

2 MAIN LINE TRANSIT SERVICE, INC. 

(Trade name, if any) 

The trade name H A 5 been registered with the Secretary ofthe Commcnweatth 
(has or has not) 

on June 14,19 9[Sttach copy of stamped registration form), 
(date) 

3. 303 East Church Rd. 
(Business street address) (P.O. Box, if any) 

XxnoGj. firuoS-ia.. Pennsvlvanj-a i n A n ez 

(Cjty) (County) (State) (zip) (Telephone) 

4. Appiicarrt's attorney (for this application) is: 
376 East Main S t r ee t 

Thomas M. Keenan, Esq. , P.O.' Box 26450, C o l l e c e v i l l e , PA 19426 - ( 610)4S9-
(Name) ' (Address) ' (Telephone) 6170 
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5. Any documents shouid te mailed to: 

Transferee: C l i f f o r d Kings ley 303 E.Church Rd. Kina of Pruss ia , Penna*. 19406 
(Name) (Address) 

Transferor Bennett Taxi Service I n c . P.O. Box 342 Bryn Mawr,Penha. 19010 
(Name) (Address) 

6. Applicant dope nnt hold Pa. P.U.C. authcrity under Docket Number 
(does or does not) 

A: and operates as a ; carrier. 
(common or contract) > 

7. Applicant _£n££_i ict hold Interstate Commerce Commission authority at Docket No. 
(does or dees not) 

£• 
8. Applicant is (check one): 

• Individual. 

• Partnership. Must attach a copy ofthe partnership agreement (unless a copy is presently on file with 
PUC), and list names and addresses of partners below (use additional sheet if necessary). 

(Name) (Address) 

5 Corporation. Omanrzed underthe laws of the state of Pennsvlvania 

and qualified to do business in Pennsylvania by registering with the Secretary ofthe Commonweatth 

on Tnr,Q t * IQQQ (Attach copy of Certificate of Incorporation or Authority and statement of 

• charter purpose). Indude as an attachment a list of corporate officers and their titles and the names, addresses 

and number of shares held by each stockholder. 

9. If applicant, its stockholder or partnership members are In control of or affiliated with any ortrter carrier, state 

name of cam'erts), Docket Numbers) and nature of centre/ or affiliation. 

10. Applicant proposes to acquire o a r t of the operating rights now held by transferor. Attach sheet 
(all or part) 

describing rights to be transferred tc applicant and rights to be retained by transferor, if any. If any richts are to 

be omitted give reasons. 

11. The reason for the transfer is Asset A c q u i s i t i o n 

- 4 -



COMMONWEALTH OF PENNSYLVANIA 
PENNSYLVANIA PUBUC L'T.'L/TY COWM/SSJON 

iiv»' RE: 

APPLICAL'OIV Gr A 001161 "2 

MAIN LINE TRANSIT SERVICE, iNC. 

Appiicaticr; to ran sport persons in parctrarsi: series belvieer. ccir.o Ir, '.hs cour.tit-s Jwor.lgcr.cr; sn-J 

Dolsware and from points in said county fc points in Pennsylvania, anc rstun. 

D D P I T ~ C T n r MrvcniCTrv 'A. 'M T D ; . M O D / " ' D . * T - ^ A I n ^ w o ^ X : V 

TO THE AFPLICATiQN OF 

MAIM LiNE TRANSIT SHRVlCc. INC. 

i Ncrrisiovvpr Trc-nsponaiicn Co.Tipsr.y ii-jomsf.owr.) p:c:esis '.he Appncaciofi oi r/iain Lne 

Transit Sc?/ice. Inc. (Applicant]. 

2. Norrislown is a cei .,if;ed public utility suircnzsc lc Tans pan persona in psrairansii ner.-xs 

•s ccntained in its tariff which is aitacned hereto and marked Exhscit "A'1. Norristowr.'s nddress i« 5'.!.r,*.sids 

Avenue. N'orrisLGv/n. rA i34i33. 

3 rjorhsiowvs eUcrney is Larisa Tentsrg, z.ijuir=, '750 î arKct Sifee:, iu-.m 'IOO, 
Philadeiph'g, rA *9iC3 

r.ppiican-. is ss&KiriQ Ins r'.Qht \o Ir'irspcr. jrerscriS ir parsiransii service ccv'.S'e'Sr.'i pvir-is ir, 

courrjes of Oslawnr? anfj MontocmGr'' and frcrn potrit̂  ip. ?̂.L"1 ^nuntj '.o rioir'?. i" P^nrsylv?;.'1,'̂ , 3̂ .̂  ^ 'vr 

SUIT^I lOO ' 17SO MARKET STKCilT • PHILADELPHIA. = i :<ji03 

EXHIBIT "B" 



5. If •'.he Ccmmfssicn c^-.ts ihis appiicstion, if wiif have an adverse irr.pac* cr. Mcrrisxv;̂  ;.n 

Jna; iVorrisiOwn and app;ican( wiii be in direct compeiition with one ancrier for the iransportaiion ci passengers. 

Norristown is able to meet any need which exists for this type cf service. 

6. Froics: io this appiicat.cn are due cn or befc/e Octcoer 18. 1S99. This is a timely pretest 

• - - • - i • • « . - - £ - . - 11 L. K — • j ^ . v v. j . ' — • • • I v i v i i v i f / t i i S L - l - i n * . r*.. 

wUC .1 -OC I . 

7 ^urs'jsn: to 233(c) of the Pennsylvania Fuolic Utility Cede, damand in rsace -j-pen 

applicant io furnish protestant's counsel with a iist of the names and addresses of witnesses he intends to cail 

aM a brief sunmsr/ cf the proposed tesrj/nony; in particular, x/no/alnfs. if any, against the services of L̂e 
prolestarit. 

WHEREFORE, No^foy;-, resoecifu'ty request this Comrr.issicn to deny the Appiication of Ma.n 
Line Transit Ser.'icc. inc. 

fiesoecuuilv siibrr.itted, 

: AP'SA TE'-i^-^G E-SQUJR.-
Attomev for a:o;e;tant 

LAW OFFJCf S 
SUITS tiflo ' 17EC MARKET STREET . PHILADELPHIA, ^9103 



IN f==: 

COMMONWEALTH OF PENN SYLVAN i A 
PENNSYLVANIA PUBLIC UTILITY COMMISSION 

MAIN LINE TRANSIT SERVICE. INC. 

CzRiiFICATt OF SERVICE 

I. hereby ceriify that on tnis 14ih dav of October. 1999. I rr.silea by first class mail, ccstaqe 
preo l̂d, a copy cf the foregoing Frcie=1 Mcrris'own Trr-r-socl̂ .tion Cofnc-snv the ADDiica-ion of wain ! ne 
Xrsn~it Se /̂ice. !rc. 

Man i Line u's.'iSii ^ep/ics, inc. 
JOJ Easr Cr.urcr- Road 
Kir.g cr. Prussia, PA 1S405 

< . , , 7. . . . . , 



VERIFICATION 

LARIS TENBERG. ESQUIRE verifies Ihgt he/she is acquainted with the facts and information set -o.-ir in 

the iO,egc:rty p/ead.Vigs a;? irue and correct to his/her knowledge, information anc ceiief; and that tne tcregcing 

Verification is made subject to the penalties of 13 ?a. C.S. Seclior 49C'1 relaling !o unsworn falsi/zcsr/cn to 

auinoritios. 

OATz: JJlkii 

LARISA TEWS ERG, ESGolRE 

L i W CfFICES 
SUITE 1100 - 178n MARKET STftFsT • s j J lK in f i .pMiA, 'S'OG 



BEFORE THE 
PENNSYLVANIA PUBLIC UTILITY COMMISSION 

APPLICATION OF MAIN LINE 

TRANSIT SERVICE, INC. 

DOCKET NO.: A-00116172 

BRIEF OF APPLICANT MAIN LINE TRANSIT SERVICE, INC. 
IN SUPPORT OF ITS MOTION TO DISMISS THE PROTEST 

OF NORRISTOWN TRANSPORTATION COMPANY 

Applicant, Main Line Transit Service, Inc. ("Main Line"), by and through its undersigned 

counsel, hereby submits the following brief in support ofits motion to dismiss the protest of 

Norristown Transportation Company ("Norristown") (the "Motion") on the grounds that the 

protest is insufficient as to substance under 52 Pa. Code § 5.101(a)(3). 

I. BACKGROUND 

On or about July 27, 1999, Main Line filed with the Pennsylvania Public Utility 

Commission (the "Commission") an Application for Approval of Transfer and Exercise of 

Common Carrier or Contract Rights (the "Transfer Application"). A true and correct copy of the 

Transfer Application, sans exhibits, is attached as Exhibit "A" to the Motion. The Transfer 

Application requests that the Commission approve Main Line's purchase of certain assets 

currently owned by Bennett Taxi Service, Inc. ("Bennett"), including the PUC certificates owned 

by Bennett and operated underthe fictitious names of Main Line Paratransit and The Connector. 

Bennett is a certificated carrier authorized, inter alia, to transport persons in paratransit service 

between points in the townships of Upper Merion, Lower Merion and the borough of Narberth, 



Montgomery County, and the townships of Radnor, Haverford, Marple and Newtown, Delaware 

County. 

On or about October 14, 1999, Norristown filed with the Commission a protest (the 

"Protest") to the Transfer Application. A true and correct copy of the Protest is attached as 

Exhibit "B" to the Motion. The Protest requests that the Commission deny the Transfer 

Application on the sole basis that approval "will have an adverse impact on Norristown in that 

Norristown and [Main Line] will be in direct competition with one another for the transportation 

of passengers." kL at 1| 5. The Protest also avers that "Norristown is able to meet any need 

which exists for this type of service." Id. 

The Commission should dismiss Norristown's Protest with prejudice because it is 

insufficient as to substance under 52 Pa. Code § 5.101(a)(3).1 Specifically, the Commission has 

found that where the presumption of continuing necessity applies, evidence of adverse impact is 

nol a sufficient basis upon which to deny a transfer application. Insofar as adverse impact 

represents the sole basis of Norristown's Protest, the Protest is deficient and should be dismissed. 

In the alternative, because evidence of adverse impact is irrelevant in the context of a transfer 

proceeding, Norristown should be barred from introducing any evidence of adverse impact at a 

hearing with respect to the Protest. 

1 Section 5.101(a)(3) ofthe Pennsylvania Code provides in relevant part, "A preliminary motion is available to 
participants . . . and shall be limited to . . . [a] motion to dismiss a pleading that is insufficient as to substance." 52 
Pa. Code § 5.101(a)(3). 



H. ARGUMENT 

A. Evidence Of Adverse Impact Is Not A Sufficient Basis Upon Which To Deny 
A Transfer Application. 

Section 1102(a)(3) ofthe Public Utility Code authorizes a public utility to acquire, or to 

transfer, the title to any tangible or intangible property used or useful in the public service. 66 

Pa.C.S.A. § 1102(a)(3). In a transfer proceeding, the applicant bears the burden to demonstrate 

that it possesses the technical and financial fitness to perform the proposed service. See 52 Pa. 

Code 41.14(h): In re: Erie Transp. Servs.. Inc.. 72 Pa. P.U.C. 113 (1990). 

The Commission and Pennsylvania courts recognize two bases upon which a transfer 

application can be denied. First, the Commission can deny a transfer application where it finds 

that the applicant does nol possess the technical and financial ability to provide the proposed 

service. 52 Pa. Code § 41.14(b): In re: L. Joseph Williams t/d/b/a Executive Limousine Serv.. 

78 Pa. P.U.C. 41 (1993). Alternatively, the Commission can deny a transfer application where 

the protestant establishes that the authority sought to be transferred has been abandoned by the 

transferring earner. In re: Erie Transp. Servs.. Inc.. 72 Pa. P.U.C. 113 (1990). 

Here, the Prolest does not aver that Main Line lacks the technical and/or financial fitness 

to acquire Bennett's existing paratransit authority,2 or that Bennett has abandoned that authority.3 

* Although not placed in issue by Protestant, Mail Line's fitness can hardly be challenged, as it will be owned and 
operated by Clifford and Barbara Kingsley, who have successfully owned and operated another certificated 
paratransit company, Tri County Transit Service, Inc. for many years. This fact is well known to Norristown's 
owners, who are related to Mrs. Kingsley. Furthermore, Norristown, Tri County and Bennett all are members of 
Suburban Transit Network, Inc. t/d/b/a Transnet, which is designated by the Pennsylvania Department of 
Transportation as the Senior Citizen Shared Ride Coordinator for Montgomery County, Pennsylvania, and is 
responsible for providing a system of coordinated paratransit services to Montgomery County residents. 

3 Even if the Protest did aver that Bennett had abandoned the proposed service, such an averment would not 
withstand scrutiny. Abandonment requires proof that the carrier intended to abandon the service "together with 

3 



Ralher, the Protest avers merely that approval of the Transfer Application will have an adverse 

impact on Norristown's business. As demonstrated below, such evidence, standing alone, is 

insufficient to justify denial of a transfer application. 

Section 41.14(a) ofthe Public Utility Code provides that an applicant seeking motor 

common carrier authority must show a public demand or need for the service. 52 Pa. Code 

§ 4] , 14(a). In reality, this subsection addresses the standards applicable to a request for new 

operating authority. In a transfer proceeding, it has long been held that the applicant does not 

need to prove that there exists a public demand or need for the underlying service to be 

transferred; rather, it is presumed that the demand or need, having previously been found, 

continues lo exist at the time ofthe transfer. South Hills Movers. Inc. v. Pennsylvania Public 

Utility Comm'n. 601 A.2d 1308, 1309 (Pa. Commw. Ct. 1992): In re: Erie Transp. Servs.. Inc.. 

72 Pa. P.U.C. 113 (1990). This presumption is called the "presumption of continuing necessity," 

and it applies where the acquiring carrier proposes to provide a service that does not differ from 

the service that had been provided by the transferring carrier. In re: L. Joseph Williams t/d/b/a 

Executive Limousine Serv.. 78 Pa. P.U.C. 41 (1993).4 

In theory, the presumption of continuing necessity can be rebutted by a protestant to a 

transfer application. However, neither the Commission nor the Pennsylvania courts consider that 

a protestant has met its burden to rebut the presumption where, as here, the sole basis of the 

external acts by which that intent [was] carried into effect." In re: Erie Transp. Servs., Inc.. 72 Pa. P.U.C. 113 
(1990). Mere, the record will show without a shadow of a doubt that pursuant to its paratransit authority, Bennett 
has provided, and continues to provide, in excess of 2,500 paratransit trips each month to senior citizens and other 
eligible riders. Once again, the suggestion that Bennett's rights have been abandoned and therefore cannot be 
transferred is ludicrous. 



protest is merely that approval ofthe transfer application will adversely impact the protestant's 

business. In fact, the Commission has stated precisely the opposite; namely, that "competition 

[is] irrelevant in a transfer proceeding . . . [and that] adverse economic impact resulting from 

increased competition is not a sufficient basis to deny a transfer application." In rc: L. Joseph 

Williams t/d/b/a Executive Limousine Serv.. 78 Pa. P.U.C. 41 (1993). 

Moreover, Pennsylvania courts that have considered what evidence might successfully 

rebut the presumption of continuing necessity have rejected the argument that the lack of public 

need can be established by proof that the carrier is not currently providing the service. For 

example, in In re: Byerly. the protestant argued that there was no public demand or need for the 

proposed service because the transferor had never "transported any building supplies, building 

meterials [sic], sand or gravel and that since 1965 he received no requests to nor did he in fact 

transport any coal." In re: Byerly. 270 A.2d 186, 189 (Pa. 1970). Rejecting this argument, the 

Pennsylvania Supreme Court stated that "[t]he fact that a carrier has not transported the 

certificated product and that fact that he has not been requested to do so does not rebut the 

presumption of continuing necessity." JiL The Commission reached the similar conclusion 

several years later in In re: L. Joseph Williams t/d/b/a Executive Limousine Serv.. 78 Pa. P.U.C. 

41 (1993). Here, after reaffirming that the presumption of continuing necessity applies in 

transfer proceedings, the Commission concluded that "mere evidence that the transferring carrier 

has nol provided the service under the rights to be transferred may nol be sufficient [to rebut the 

presumption]." Id, 

4 Main Line seeks to provide services identical to those provided by Bennett. 



The Commission's finding that adverse impact is not a sufficient basis upon which to 

deny a transfer application, coupled with the Pennsylvania Supreme Court's conclusion that the 

frequency of services provided does not accurately reflect the "public need" for the service, 

reflects that evidence of adverse impact, standing alone, does not constitute a legally cognizable 

basis upon which to protest a transfer application. Therefore, insofar as the Protest avers merely 

that approval of the Transfer Application will have an adverse impact on Norristown's business, 

the Protest is insufficient as to substance and should be dismissed. 

B. In The Alternative, Norristown Should Be Precluded From Introducing 
Evidence Of Adverse Impact In Support Of The Protest. 

As discussed in Section 11(A) above, the Commission has found that where the 

presumption of continuing necessity is applicable, evidence of adverse impact, i.e. that 

Norristown's business will suffer if the Transfer Application is approved, is irrelevant in the 

context of a transfer proceeding. Accordingly, if the Motion to Dismiss is not granted at this 

time, Norristown nevertheless should be barred from introducing evidence of adverse impact in 

support ofits Protest to the Transfer Application. 



UI. CONCLUSION 

For all ofthe forcgoing reasons, Main Line respectfully requests that the Commission 

dismiss Norristown's Prolest with prejudice or, in the alternative, preclude Norristown from 

introducing evidence of adverse impact at a hearing with respect to the Protest. 

Respectfully submitted, 

^^Barnetl Satinsl 
Marci A. Love 
Fox, Rothschild, O'Brien & Frankel, LLP 
2000 Market Street 
Tenth Floor 
Philadelphia, PA 19103-3291 
(215) 299-2088 

Thomas M. Keenan 
Keenan, Ciccitto & Brant 
376 East Main Street 
P.O. Box 19426 
Collegeville, PA 19426 
(610) 489-6170 

Attorneys for Applicant 

Date: Decembers, 1999 



BEFORE THE 
PENNSYLVANIA PUBLIC UTILITY COMMISSION 

APPLICATION OF MAIN LINE 

TRANSIT SERVICE, INC. 

DOCICET NO.: A-00116172 

ORDER 

AND NOW, upon consideration of Applicant Main Line Transit Service, Inc.'s Motion to 

Dismiss the Protest of Norristown Transportation Company or, in the Alternative, Motion in 

Limine, and any response thereto, it is hereby ORDERED that the Motion is GRANTED. It is 

further ORDERED that the Protest is DISMISSED with prejudice. 



BEFORE THE 
PENNSYLVANIA PUBLIC UTILITY COMMISSION 

APPLICATION OF MAIN LINE 

TRANSIT SERVICE, INC. 

DOCICET NO.: A-00116172 

ORDER 

AND NOW, upon consideration of Applicant Main Line Transit Service, Inc.'s Motion to 

Dismiss the Protest of Norristown Transportation Company or, in the Altemalive, Motion in 

Limine, and any response thereto, it is hereby ORDERED that the Motion is GRANTED in part 

and DENIED in part. It is further ORDERED that Norristown is precluded from introducing any 

evidence of adverse impact in support ofits Protest to the Transfer Application. 

J . 



CERTIFICATE OF SERVICE 

I hereby certify that I have this day served by first class mail, postage prepaid, true copies 

of Applicant Main Line Transit Service, Inc.'s Motion to Dismiss the Protest of Norristown 

Transportation Company, or in the Alternative, Motion in Limine, together with Brief and 

proposed forms of Order in connection therewith, upon the participant, listed below, in 

accordance with the requirements of 52 Pa. Code § 1.54. 

Larisa Tenberg 
Law Offices of John J. Gallagher, P.C. 
Suite 1100 
1760 Market Street 
Philadelphia, PA 19103 
Attorney for Protestant 
Norristown Transportation Company 

Dated this 8 lh day of December, 1999 

tamett Satinsky 
Fox, Rothschild, O'Brien & Fnirtkel, LLP 
2000 Market Street, 10th Floor 
Philadelphia, PA 19103 
Attorney for Applicant 



LAW OFFICES 

JOHN J. GALLAGHER, P.C. 

JOHN i. GALLAGHER 

MICHAELS. HENRY' 

LAURA C. MULDOWNEY * 

JOSEPH H. MEI.TZER* 

LARISA TENBERG* 

'ALSO MCMBtR Ni HAH 

u . I? 
SUITE noo 

1/60 MARKET STREET 
PHILADELPHIA. PA. 19103 

(215) 06:1-1555 

I:AX (210) 963-9104 

E-MAIL: j j f j l (fflix.nctcom.coni 

December 20. 1999 

Commonwealth of Pennsylvania Q A p ! 
Pennsylvania Public Utility Comijysiiipn 
Mr. James McNulty, Secretary 
P.O. Box 3265 
Harrisburg, PA 17120 

Ff\ 
r U L Li t K DZC 2... , 

RB: Application of Main Line Transit Service, Inc. ^ WJ8UC UTli ir* 
A-00M6172 

Dear Mr. McNulty: 

Enclosed for filing are an original and one copy of Protestant Norristown 
Transportation Company's Reply to Applicant's Motion to Dismiss The Protest of 
Norristown Transporlaiion Company Or, In The Alternative,. Motion In Limine. 

Thank you lor your attention to this matter. 

Very truly yours, 

ARISA TENBERG 

Enclosure 

ce: Barnett Satinsky, Esq. (w/encl.) 
Thomas M. Keenan, Esq. (w/encl.) 

S/?8 



BEFORE THE PENNSYLVANIA PUBLIC UTILITY COMMISSION 

APPLICATION OI7 MAIN LINE 
TRANSIT SERVICE. INC. 

DOCKET NO.: A-001 16172 

PROPOSED ORDER 

0) 
n 

1—11—i i— lh 
AND NOW, this day of , 1999, upon consideration of 

Applicant's Motion to Dismiss The Protest Of Norristown Transportation Company Or, 

In The Alternative, Motion In Limine and Protestant's Response thereto, it is hereby 

ORDERED that said Motion is DENIED. 

BY THE COURT: 

i V C 

DEC 2C 1909 

:,A PUBLIC UTIL! Tr CWloVC 
SECRETARY'S ;w.m'rr}} 
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BEFORE THE PENNSYLVANIA PUBLIC UTILITY COMMISSION 

APPLICATION OF MAIN LINE : DOCKET NO.: A-001 16172 
TRANSIT SERVICE, INC. : 

PROTESTANT NORRISTOWN TRANSPORTATION 
COMPANY'S REPLY TO APPLICANT MAIN LINE TRANSIT SERVICE 

INC.'S MOTION TO DISMISS THE PROTEST OF NORRISTOWN 
TRANSPORTATION COMPANY OR, IN THE ALTERNATIVE, MOTION IN 

LIMINE 

Protestant, Norristown Transportation Company ("Protestant"), by and through its 

undersigned counsel, hereby submits the Reply to the Applicant Main Line Transit 

Service, Inc.'s ("Applicant") Motion to Dismiss the Protest Of Norristown Transportation 

Company Or, In The Alternative. Motion In Limine. In support thereof. Protestant avers 

the following: / / f ) f \ , , ^^rV / t j * * ^ 

i. Admitted. r n , ' C / i / / c ^ , 

Admitted. LD£R 

3. Denied. The Protest is in writing and therefore speaks for itself. 

4. Denied. The allegations contained herein constitute conclusions of law to 

which no affirmative response is required. By way of further answer, the statute is in 

writing and therefore speaks for itself. 

5. Denied. The allegations contained herein constitute conclusions of law to 

which no affirmative response is required. By way of further answer, the statute is in 

writing and therefore speaks for itself. 

6. Denied. The issues of lack of fitness and abandonment are always 

relevant in a transfer proceeding regardless of whether a protestant raised them in its 

LAW OFFICES 
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protest or nol. By way of further answer. Protestant intends to present evidence of lack ol 

fitness and abandonment. 

7. Denied. The allegations contained herein constitute conclusions of law to 

which no affirmative response is required. By way of further answer, the statute is in 

writing and therefore speaks for itself. Furthermore, the presumption of continuing 

necessity is rebuttable. 

8. Denied. The allegations contained herein constitute conclusions of law to 

which no affirmative response is required. By way of further answer, Protestant intends 

lo present evidence of abandonment. 

9. Denied. The allegations contained herein constitute conclusions of law to 

which no affirmalive response is required. By way oi'further answer, Protestant intends 

lo present evidence of abandonment. 

10. Denied. The allegations contained herein eonstituie conclusions of law to 

which no affirmative response is required. 

11. Denied. The allegations contained herein constitute conclusions of law to 

which no affirmative response is required. By way of further answer, Protestant intends 

lo present evidence of abandonment. 

12. Denied. The protest is in writing and therefore speaks for itself. The 

allegations contained herein constitute conclusions of law lo which no affirmative 

response is required. By way of further answer, the issues of lack of Illness and 

abandonment are always relevant in a transfer proceeding regardless of whether a 

protestant raised them in ils protest or not. Furthermore, Protestant intends lo present 

evidence of lack of fitness and abandonment. 
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13. Denied. The allegations contained herein constitute conclusions of law to 

which no affirmative response is required. By way of further answer, Protestant intends 

lo present evidence of lack of fitness and abandonment. 

WHEREFORE, Applicant's Motion to Dismiss The Prolest Of Norristown 

Transportation Company Or, In The Alternative, Motion In Limine should bc denied. 

Respectfully submitted. 

4^'s (/g/Aj&&r(j 

BY: LARISA TENBERG. ESQUIRE 
Attorney for the Protestant 

LAW OFFICES 
SUITE 1100 • 1760 MARKET STREET • PHILADELPHIA, PA. 19103 



BEFORE THE PENNSYLVANIA PUBLIC UTILITY COMMISSION 

APPLICATION OP MAIN LINE 
TRANSIT SERVICE, INC. 

DOCKET NO.: A-00116172 

BRIEF OF PROTESTANT NORRISTOWN TRANSPORTATION COMPANY 
IN SUPPORT OF ITS REPLY TO MAIN LINE TRANSIT SERVICE, INC.'S 
MOTION TO DISMISS OR, IN THE ALTERNATIVE, MOTION IN LIMINE 

Protestant, by and through its undersigned counsel, hereby submits the following 

brief in support ofits Reply to Applicant's Motion to Dismiss the Protest of Norristown 

Transportation Company Or, In The Alternative. Motion In Limine. 

BACKGROUND 

By notice published in the Pennsylvania Bulletin on September 25, 1999, Applicant 

sought the approval of transfer and exercise of common carrier or contract rights under 

the transfer ofthe paratransit rights under the certificate issued at A-00089018, FA A 

true and correct copy of the Service of Notice of Motor Carrier Applications from the 

Pennsylvania Bulletin. Vol. 29, No. 39, September 25, 1999, is attached hereto as Exhibit 

"A". 

On or about October 14, 1999, Protestant filed a protest to the Transfer Application. 

A true and correct copy ofthe protest is attached hereto as Exhibit "B". 

On or about November 8, 1999, the applicant filed a Motion to Dismiss The Protest 

Of Norristown Transportation Company Or, In The Alternative, Motion In Limine. A 

true and correct copy ofthe Applicant's Motion to Dismiss The Prolest of Norristown 
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Transportation Company Or. In The Alternative, Motion In Limine is aitached as Exhibit 

"C" hereto. 

ARGUMENT 

I. Applicant's Motion to Dismiss The Protest Of Norristown Transportation 

Company Or, In The Alternative, Motion In Limine should he denied because the 

motion was untimely tiled. 

Pennsylvania Public Utility Commission treats a protest as a pleading. As such, 

the applicant may file a motion to dismiss wiihin 20 days after the closing date for the 

filing of protests. 52 Pa. Code ij 3.381(c)(3). 

Protestant filed its protest on October 14. 1999. A true and correct copy ofthe 

protest is attached hereto as Exhibit '13". The closing date for the filing of protests was 

October 18, 1999. A true and correct copy ofthe Service of Notice of Motor Carrier 

Applications from the Pennsylvania Bulletin, Vol. 29, No. 39, September 25, 1999, is 

attached hereto as Exhibit "A". As such, the deadline for filing a motion to dismiss was 

November 8. 1999. Applicant's Motion to Dismiss The Protest Of Norristown 

Transportation Company Or, In The Alternative, Motion In Limine was filed on or about 

December 8. 1999. i.e., one month alter the deadline. A true and correct copy ofthe 

Applicant's Motion is attached hereto as Exhibit "C". 

WHEREFORE, Applicant's Motion to Dismiss The Protest Of Norristown 

Transportation Company Or, In The Alternative, Motion In Limine should bc denied as 

untimely filed. 

II. Applicant's Motion to Dismiss The Protest Of Norristown Transportation 

Company Or, In The Alternative, Motion In Limine should be denied because 

LAW OFFICES 
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Protestant Has Standing To Protest The Application Of Main Line Transit Service 

Based On Applicants Lack Of Fitness. 

Public Ulility Code authorizes a public utility to acquire, or to transfer, the title to 

any tangible or intangible property used or useful in the public service. 66 Pa.C.S.A. ij 

1102(a)(3). However, the applicant bears the burden to demonstrate that it possesses 

Illness to perform the proposed service. See 52 Pa. Code § 41.14(b). Fitness 

encompasses three concepts: the applicant must possess the technical and financial ability 

lo provide the proposed service, and authority may be withheld if the record demonstrates 

that the applicant lacks a propensity to operate safely and legally. RE O'Connor. 54 

Pa.P.U.C. 547 (1980). The Commission can deny a transfer application where it finds 

that the applicant did not meet the above requirements. 52 Pa. Code ij 41.14(b); In re: L. 

Joseph Williams t/d/b/a Executive Limousine Serv.. 78 Pa.P.U.C. 41(1993). Also, the 

Commission can deny a transfer application where the protestant establishes that the 

authority sought to be transferred has been abandoned by the transferring carrier. In re: 

Erie Transp. Servs.. Inc.. 72 Pa. P.U.C. 113 (1990). 

Based on the above, even though Main Line filed an Application for Approval of 

Transfer, Applicant slill bears the burden to demonstrate that it possesses fitness, whether 

or not the issue of fitness was raised in the protest. Protestant's investigation revealed 

that applicant's principle is operating illegally under the authority granted. Moreover, the 

investigation revealed that part of lhe authority has been abandoned. 

WHEREFORE, Applicant's Motion to Dismiss Or, In The Alternative, Motion In 

Limine shall be denied. 
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III. In The Alternative, Norristown Should Not Bc Precluded From Introducing 

Evidence Of Adverse Impact In Support Of The Protest. 

In cases involving applications for transfer of motor carrier rights under a certificate 

of public convenience, the applicant need not prove necessity, but rather there is a 

presumption of continuing public need for the service authorized by the certificate. 

Byerly v. Pa. Public Utility Commission, 440. Pa. 521, 270 A.2d 186 (1970). However, 

this presumption is rebuttable. Where there is a proof of abandonment ofthe certificate 

of public convenience, the applicant is slill required to prove necessity. Id. When the 

proof of continuing necessity becomes applicable, the evidence of adverse impact 

becomes relevant. 52 Pa. Code § 41.14 (c). 

Based on Protestant's investigation, Applicant abandoned at least part ofits authority. 

As such, evidence of adverse impact becomes relevant in the context of a transfer 

proceeding. 

WHEREFORE, Protestant should not be barred from introducing evidence of adverse 

impact in support ofits Protest lo the Transfer Application. 

Respectfully submitted, 

BY: LARISA TENBERG, ESQUIRE 
Attorney for the Protestant 
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BEFORE THE PENNSYLVANIA PUBLIC UTILITY COMMISSION 

APPLICATION OF MAIN LINE : DOCKET NO.: A-00116172 
TRANSIT SERVICE. INC. : 

CERTIFICATE OF SERVICE 

I, hereby certify that on this 20lh day of December, 1999, I mailed by first class 
mail, postage prepaid, a copy ofthe Reply to the Applicant's Motion to Dismiss The 
Protest of Norrislown 'Iransportaiion Company Or, In The Alternative, Motion In Limine 
lo: 

Commonwealth of Pennsylvania 
Pennsylvania Public Utility commission 
Mr. James McNulty, Secretary 
P.O. Box 3265 
Harrisburg, PA 17120 

Barnett Satinsky, Esquire 
Fox, Rolhchild, O'Brien & Frankel, LLP 
2000 Market Street 10,h Floor 
Philadelphia, PA 19103 

Thomas M. Keenan 
Keenan, Ciccitto & Brant 
376 East Main Street 
P.O. Box 19426 
Collegeville, PA 19426 

.ARISA TENBERG, SQUfRfe 
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5033 NOTICES 

An in i t i a l hearing on this mnctor '.viii be held Thursday, 
Ocrobyr 2S. iSSS at, :0 a..T!. in an available hearing room. 
Ground Floor. Norxh Oi'nce Br.iicir.E:. Nonh Stree: and 
Commonwealth Avenue. Karrisburg. PA. when and where 
al l persons in tmerest may appear and be heard, i f -.hey 
;o desire. 

•/MIES J. MCSl'LT:'. 
S >>':.'£ :r.:y 

Service of Noiice of Motor Carrier Appiicaticns 

The following icinporar;.- authority and'or permanent 
authority applications for the right to render aerviee as a 
common carrier or contract carrier in this Crnnmonwriahh 
have been filed w i t h the Pennsylvania Public "Ctiiity 
Commission. Pubiieation of this notice shni! be considered 
as sufficient notice to ali carriers holding authority from 
this Commissiom Apolications w i l l be considered without 
hearing in .^ i*^b i i ( j i i ( ; a_o t^pr&u;s t s to the application. 
Protests-'Eo- the applications published herein arc due on 
or befcire October 13,1999. as set' forth at 52 Pa.Code 
§ " .IS 1 v ^ l n ; . i n p tn a.nni-k-rtriohs for transportation of 
property and persons). The protests shall also indicate 
whether it applies to the temporary authority application 
or the permanent application or both. 

A p p l i c a t i o n s o f the f o l l o w i n g f o r a p p r o v a l o f the 
b e g i n n i n g o f the exerc ise o f the r i g h t a n d p r i v i ­
lege o f o p e r a t i n g as common c a r r i e r s f o r t rans­
p o r t a t i o n o f parsons :is descr ibed u n d e r each 
a p p l i c a t i o n . 

A-00UG17S. East Coast Van Service. I nc . ''.3321 
Mani i io id Avenue. Suite 300. Phiiadeiphia, ?A 15150). a 
corporation of the Commonwealth of Pennsyh.-nr.in— 
persons, in paratransit service between points in the city 
and county oi' Philadelphia, ant: the counties of Chester. 
Bucks. Delaware and Montgomery. 

•Vpplications o f the f o l l o w i n g f o r a p p r o v a l o f the 
b e g i n n i n g o f the exerc ise o f the r i g h t and p r i v i ­
lege o f o j o r a t i n g m o t o r vehic les as common c a r r i ­
ers f o r t i c t r a n s p o r t a t i o n o f persons By t r a n s f e r 
o f r i g h t s as de sc r ibed u n d e r each a p p l i c a t i o n . 

— A-0011G17'J. M a i n L i n e T r a n s i t Service, Inc . 1303 
East Church Road. King o f Prussia. Montgomery County, 
?A 19405\ a corporation of the Commonwealth of Penn­
sylvania—persons in paratransit service. < L) for Morgan's 
Run Corporation, from, the Radnor Train Station and the 
Radnor ? & W Train Station, in the township of Radnor. 
Delaware County, to the Radnor Corporate Center in said 
township, and vice versa; subject tn the foUowins: condi­
tions: That afl service shni! be provided in vehicles having 
a seating capacity of not less than 13 persons, excluding 
the driver; and that transportation shall be for the 
account of one party for which the charge is based upon 
the transportation of a group and not upon the number of 
persons transported and for which payment is made by a 
group, organization or company and not by the passen­
gers as individuals: and 12) between points in the town­
ships of Upper Merion. Lower Merion and the borough of 
Narberth. Montgomery County, and the townships of 
Radnor. Haverford. Marple and Newtown. Delaware 
County; subject to the following conditions: That service 
shall be provided in vehicles without the use of caxi 
meters or dome lights: tha : service is l imited to the 

transportation in a vehicle not l imited to individual use, 
for which reser.-ations are made not inter than the 
previous calendar day; and that ser.-ice may be performed 
in vehicles having a seating enpueiry of 25 passe r. go rs or 
less, excluding the driver: whic:: is ;o be a transfer o f t h e 
aaratrar.sit rights authorir.ed Bennett Tam Ser.".!.-;. .!n.i;~ 
uncer tne cert:::ca:e tssueu at A- ! J00^^0i^. V. ^ l i u - t ;<> 
tne same umitat-.ons anc. conditions. 

A p p l i c a t i o n s o f the f o l l o w i n g f o r a p p r o v a l o f the 
a d d i t i o n a l r i i ' h t and p r i v i l e g e o f o p e r a t i n g m o t o r 
vehic les as currur.ot: uc.rr icrs f o r t r a n s p o r t a t i o n o f 
p<-:rxi)ns by t r a n s f e r o f r i g h t s as de sc r ibed u n d e r 
each a p p l i c a t i o n . 

A-OOlii i l . ' iO. F. 2. P i t t s b u r g h T r a n s p o i i a t i o n Com­
pany. Inc . 1.593: E is worth Avenue. Pittsburgh, Ai-e^ht.-ny 
County. PA 152065). a corporation of the Commonwealth 
of Pennsylvania—additional right—persons upon call or 
demand. (1) in the borough of Brentwood, and the 
townships of Bethel, upper St. Clair and Snowden. 
Allegheny County: ;2; in the township of Bnidwjn. the 
borough of Whitehall , and that portion o f t h e township of 
JcifTerson. a l l in Aiiegheny County, bounded and described 
as follows: Beginning at a point common to Jefferson 
Township, Snowden Township and Bait:win Township, 
thence from said point of beginning along the line 
dividing Snowden Township from Jefferson Township to 
Highway Route 020t5: thence along Highway Rmite 
02055 in a northeasterly direction to the Mower.-. Gi i i 
Hall and Cochrans M i l l Road; thence along said road to 
Highway Route 072: thence along Highway Route 072 
and the Coal Valley Road to Highway Route 51: thence in 
a northwesteriy direction along Highway Route 51 to 
Highway Route 02113, thence along Highway Route 
02113 to the line dividing -JeiTerson Township for West 
M i f n i n Borough: thence along said township line to a 
point common to JeiTersor. Township. Baldwin Township 
and West M i f f l i n Borough: thence along the Jefferson 
Township-Baldwin Township line to the place cf begin­
ning; including the borough of Pleasant Hii is ; i.3. in that 
portion o f t h e borough oz" West M i f t l i : ! . Allegheny County, 
jounded and described as follows: Beginning ai a point at 
the southwesteriy corner of West ?>ii;;;:n Borougn. at a 
point common to Jefferson Borough and Baldwin Bor-
outrh; thence along a line dividing West M i f i i i n anc: 
Baid win Borough, to a point on a line dividing property 
now or formerly of Terminal Coal Company and property 
of Charles Davis; thence along said d iv id ing line and 
along a line dividing nroperty now or formerly of W i l b c k 
Land Company from property of Carnegie fflinois Ste-.:! 
Corporation, in a southeasterly direction to State High­
way Ruute bco and Monon^ahein. Southern Railroad, also 
known as the union Railroad; thence in a northensteriy 
direction aloni; the line of the Lnion Railroad and along 
the northerly :me of the Municipal Airpor t property, to 
But termi lk Hollo v.- Ruad: thence along But termi lk Hollow 
Root: in a southerly direction to Lebanon Church Road; 
thence in a southwesterly direction along Lebanon 
Church Road to the Jene.-son Borough line, thence along 
the Jefferson Borough line in a northerly direction to the 
point at piacc of beginnint;: t . ; i in the borough of Castle 
Shannon: ' 5 ; in the borough of Finieyviiie. Washington 
County, and wi th in a radius of 5 miles thereof: and >Q> in 
the city of Pittsburgh. Aiiegheny County-, which is to 'oe a 
transfer of the caii or demand rights of Mayflower 
Contract Services. Inc.. authorised under the certificate 
issued at A-00203S33, P. 1. subjec: to the same l imita­
tions and conditions. A/rornev: Ra-v r . Midd leman . 
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COMMONWEALTH OF PENNSYLVANIA 
PENNSYLVANIA PUBUC UTILITY COMMISSION 

IM RE: 

APPLICATION OF A.00116172 

MAIN LINE TRANSIT SERVICE, INC. 

Application to transport persons in paratransit service between points in the counties of Montgomery and 

Delaware and from points in said county to points in Pennsylvania, and return. 

PROTEST OF NORRISTOWN TRANSFORATION COMPANY 

TO THE APPLICATION OF 

MAIN LINE TRANSIT SERVICE. INC. 

1. Norristown Transportation Company (Norristown) protests the Application of Main Line 

Transit Service, Inc. (Applicant). 

2. Norristown is a certified public utility authorized to transport persons in paratransit service 

between points in the county of Pennsylvania with certain restriction. A description of Norristown's certified area 

is contained in its tariff which is attached hereto and marked Exhibit "A". Norristown's address is 41 Burnside 

Avenue, Norristown, PA 19403. 

3. Norristown's attorney is Larisa Tenberg, Esquire, 1760 Market Street, Suite 1100, 

Philadelphia, PA 19103. 

4. Applicant is seeking the right to transport persons in paratransit service between points in, 

counties of Delaware and Montgomen/, and from points in said county to points in Pennsylvania, and return. 
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5. if ihe Commission grants this appiicaiion, it will have an adverse impact on Norristown in 

that Norristown and appiicani will be in direct competiiton with one another for the transportation of passengers. 

Norristown is able to meet any need which exists for this type of service. 

6. Protest to this application are due on or before October 18. 1999. This is a timely protest 

and therefore Norristown is entitled to participate in this proceeding as a party intervenor pursuant to 52 PA. 

Code 3.381. 

7. Pursuant to 333(c) of the Pennsylvania Public Utility Code, demand in made upon 

applicant to furnish protestant's counsel with a list of the names and addresses of witnesses he intends to call 

and a brief summan/ of the proposed testimony; in particular, complaints, if any, against the sen/ices of the 

protestant. 

WHEREFORE, Norristown, respectfully requests this Commission to deny the Application of Main 

Line Transit Service, Inc. 

Respectfully submitted, 

LARISA TENBERG, ESQUIRE 
Attorney for Protestant 
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COMMONWEALTH OF PENNSYLVANIA 
PENNSYLVANIA PUBUC UTILITY COMMISSION 

IN RE: 

APPLICATION OF A.00116172 

LINE TRANSIT SERVICE, INC. 

CERTIFICATE OF SERVICE 

I, hereby certify that on this 14th day of October, 1999, I mailed by first class mail, postage 
prepaid, a copy of the foregoing Protest of Norristown Transportation Company the Application of Main Line 
Transit Sen/ice, Inc. 

Main Line Transit Service, Inc. 
303 East Church Road 
King of Prussia, PA 19406 

LARISA TENBERG, ESQUIRE 
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VERIFICATION 

LARIS TENBERG, ESQUIRE verifies that he/she is acquainted with the facts and information set forth in 

the foregoing pleadings are true and correct to his/her knowledge, information and belief; and that the foregoing 

Verification is made subject to the penalties of 18 Pa. C.S. Section 4904 relating to unsworn falsification to 

authorities. 

LARISA TENBERG, ESQUIRE 

DATE: 
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uh j =:CT: t o r.he f o i Lc*.-"inir condi t ions : 

T h P. t "t i"1. e ? e r '•* i c <= P. e r i n a '.i t h o r i z d i s i i m i. t e d to 
t r a n s p o r t a t i o n i n vehicLes h a v i n g a s e a t i n g c a p a c i t y n ot to 
exceed f i f ' t e e n (15) persons i n c l u d i n g the d r i v e r . 

That t he s e r v i c e h e r e i n a u t h o r i z e d i s l i m i t e d t o 
t r a n s p o r t a t i o n i n a v e h i c l e not. rese r v e d f o r i . n d i v i d u a l use 
f o r wh i c h arivfl need r e s e r va t i o n-z are made not l a t e r tha n t hie 
ore.vious ca 1 endar dav . 

i n.a t no r.^^nt . oo-̂ -'er " r i i 1 i s ^rancea xo o r o v i c e 
5.chieduied rou *„e ser••'ice •?.s de f i n e d i n 5?. Pa Code §29.1 '1 

That no r i g h t . power 
persons i u group and 
Cede §29 . 16. 

or p r i v i l e g e i s g r a n t e d t o t r a n s p o r t 
p a r t y 

i IT a r. no n e n e . pr i v 11 ege .is r-. .-. r- TI 



Si: 1: r •?! r. e 2 a re r 5 t a ned. e r. c are c o l o r c o c e o- C S e e '"1 a ~ ! 

o n e s ) . 

oer ••'ice i s a v a i l a b l e e' 
5 : 00 A . M . t o 6 : 00 ? . . 

( C ) 

• •) o i . 10 a •-• 5 .1 L r;c i ud ed , f r o m 

Ad •-'an c e r e s e r'-*a tic."..? mu 5 ~, be mad e no la car than ::he. previous cay c f 
v/hen ser"-/ice is to be re nee rec. 
rw'a 11 i n S" T ime : 

( m i n 1 t e s ~~ n c n a r s e . 
f t e r f 1 ve ( 5 ) m i nu t e s - 3 .1 . 00 f o r eac h ( 5 ) mi ru: ce s o r 

1 r a c c i o n t h e r e o f . 

5. S e n i o r C i t i z e r.ace 5 : 

The r a t e s f o r s e n i o r c i t i z e n s , shoeing: proper i d e a t i f i c a t i • i 

be 15% o f the shared r i d e r a t e (rounded upward to the n e a r e s t S.05); 
p r e v i d e d t h a t t h i s c a r r i e r i s under c o n t r a c t w l t h t h e ?enn5y1 v a n i a 
Oepartme.nt of T r ans pcr'Ca t i c r . t o p a r t i c i p a t e under t h e p r o v i s i o n s of 
S e c t i o n 704, of Ac t 36 of 1991 ( t h e L e t t s r y Fund P r e s e r v a t i o n A c t ) > 

6. C o n t r a c t S e r v i c e s : 

C-oneract s e r v i c e s i T o v i d e d w i l l be f o r a term of not l e s s 'than 30 
da v.j f o r o rec u = i. i f i ed worsens under a f e d e r a l , s t a t e , county c r 
m u n i c i p a l gc-'e r nmen t a i agenc;.' c o n t r a c t . F.a t e s f o r t h e s e r v i c e s ' - ' i i i b* 
.3 oec i f i ed i n t h e r e s p e c t ! v e con t r a c e s , c o p i e s of '-"hich., i nc l u c i ng any 
amendments t h e r e t o , are t o be f i l e d •-'ith t h e Commission as executed, t-
become e f f e c t i v e or. one day : s n o t i c e . 

(C) i n d i c a t e s chan. a c >:. 1 L, 1 o n 
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PUBLIC UTILITY CCy^MlSSIGN 
Harrisburg, ?A 17105-3255 

Public Meatinc beic January 15, 1997 

Ccrar.issicners Present: 

John M. Quain, Chair-.an 
Lisa Crucchfieic, Vice-Chairman 
John Hanger 
David W. Roika 
Robert K. Bloci^ 

A p p l i c a t i o n of Norristovn T r a n s p o r t a t i o n A-O0105S3S 
Company, a corporation cf the CcmmonwealTih F. 4 
cf Pennsylvania, for che a d d i t i o n a l r i g h t , 
to t r a n s p o r t as a ccuuncn c a r r i e r by notor 
v e h i c l e , persons i n p a r a t r a n s i t service, 
between poi n t s i n the bcrcuch cf Norristown, 
and w i t h i n an a i r l i n e distance c f f i v e 
(5) s t a t u t e miles of the l i m i t s of said 
borough and the township cf Whitemarsh, a i l 
i n Montgomery County. 

Raymond A. T h i s t l e , J r . f o r the a p p l i c a n t . 
Thomas, Thomas, Armstrong & Niesen by P a t r i c i a Armstrong 

f o r p r o t e s t a n t , Krapf's Coaches, Inc. 

O R' D E R 

BY TH2 COMMISSION: 

This matter comes before the Ccmmissicn on an 
a p p l i c a t i o n f i l e d March 22, 1995. Public n o t i c e of the 
a p p l i c a t i o n was given i n the Pennsylvania B u l l e t i n of A p r i l 27, 
1996. A s i n g l e protesc was received by the above-mentioned 
c a r r i e r . The now unopposed a p p l i c a t i o n i s c e r t i f i e d t o the 
Commission f o r i t s decision w i t h o u t o r a l hearing. The record 
c o n s i s t s of ver i f ied statements entered by the appl i c a n t and s i:-: 
supporting p a r t i e s . 

Nicholas Chermela, general manager cf Norristown 
T r a n s p o r t a t i o n Company ( a p p l i c a n t or Norristown Trans) i s 
authorized t o make t h i s statement cn behalf of the a p p l i c a n t . 
Chermela has been enplcyed by a p p l i c a n t f o r twenty (20) years and 
i s f a m i l i a r w i t h a l l phases of a p p l i c a n t ' s operations. The sole 
shareholder of applicant i s Fran:-: Smith. Frank Smith owns 100% 
cf the ccmmcn c a p i t a l stock cf ap p l i c a n t and also owns 100% of 
the common c a o i t a i stock of Norristown Yellow cab Co., Inc. at 



ber.aif cz zhe supccr~ir.c v i r n s s s . i r.e supper zinc parry i s a 

averaging four co f i v e . ~he o r i g i n peine f o r che crenspcrcacicn 
i s Maner Care icceced ac 5C0 West Valley Force P.cad, Coper Merion 
Tcvnshio, Mcr.tcon-.ery County. The c e s t i n a t i c n points are the 

?sr!-; located i n 'doner Mer ion Township, Mcntgc-ery County, and 

S a l l y Schr.idt i s a r e g i s t e r e d nurse and the primary 
nurse f o r the care cr Judo- Frederick 3. S m i i i i e r e s i d i n g a t 
1530 S a n d y h i l l Read, Norristown, Montgomery County. 
Nurse Schmidt i s in charge cf arranging i c r the cutmgs cf tne 
judce and, bv reason c f her du t i e s and a u t h o r i t y , i s a u t h c r i i e d 
to make t h i s statement i n support of the a p p l i c a t i o n . The judge 
r e c u i r e s t r a n s p o r t a t i e n at l e a s t once every week and has used 
caracrans i t service f c r the east f i v e years. The o r i g i n would be 
his residence as noted above and d e s t i n a t i o n points cf these 
t r i p s are t o the doctors at Montgomery County Hospital, 
Norristown, Plymouth Meeting M a i l , Plymouth Township and King of 
Pruss i a Plaza, upper Merion Township, a i l i n Mcntgcmery County, 
and r e t u r n . 

P a t r i c i a Moir, executive d i r e c t o r of Suburban T r a n s i t 
Network, Inc. (suppcrting party or Trans Net) located at 
930 Harvest Drive, Suite 100, Whitpain Township, Montgomery 
County, i s authorized t c present t h i s v e r i f i e d statement i n 
succort cf the a c e i i c a t i o n . The orimarv f u n c t i o n of Trans Net i s 
a h e a l t h care c r c v i t a r •ansoortation services; nowever, i t 
does coordinate corporate t r a n s p o r t a t i o n service as wei1. Trans 
Net i s the PennDOT coordinator f o r Mcntgcmery County and i s also 
a Pa. P.U.C.-licensed passenger broker t h a t also coordinates the 
t r a n s p o r t a t i o n cf persons i n p a r a t r a n s i t service i n Montgomery 
County. I t i s Trans Net's i n t e n t t o u t i l i z e applicant's 
o a r a t r a n s i t service w i t h i n the scope of the t e r r i t c r y sought as 
amended, f o r approximateiy twenty-one thousand (21,000) t r i p s 
v.'' c e t u n t a n s c c r t a t i o n " e c u i r e d oer month, each month o z the 
year. The supporting party has an e x i s t i n g and continuous need 
fo r o a r a t r a n s i t service. 

'ing i s a l i s t cf o r i g i n p o i n t s , aimcs e -zt _ v 

i s cn a r e t u r n — ^ _ _ .̂ , c 

f a c i l i t y , medical cr corpora te cr m c i v i c u a i m v c i v e c . r 
l i s t i n g i s a sarr.plir.c c f past, present and f u t u r e par a t ra 
needs c f Trans Net. Succcrt i s f o r t r a n s c c r t a t i c n betwee : co i r e s 



CISC-JSSICN A:IO ?IMI:NGS 

Mcrr iszcvr. Xrar.spcrta z L c n Come any i s a ccir_-cn carr i e r 
c u r r e n t l y c e r r i f i c a c e d cy cnis Ccrjriission t o trans cere parsers 
upen c a l l cr demand, parceis and packaces, bleed and bleed 
preduces and medicine i n taxicabs . N'crristevn seeks tne 
a d d i t i c n a l ric'nt tc t r a n s p c r t persens i n p a r a t r a n s i t service 
between p c i n t s i n tne beraucn cf Ncrristewn, and w i t h i n an 
a i r l i n e distance c: f i v e (;} s t a t u t e miles cf the l i m i t s cf said 
bcrcuch, and the tewnship cf Whitemarsh, a i i i n Mcntgcmery 
Ccunty. The a c p l i c a t i c n was cpecsec by a si n g l e c a r r i e r which 
withdrew upen r e s t r i c t i v e amendment excluding the r i g h t tc 
provide t r a n s c c r t a t i r n t o , from cr between pc i n t s i n Chester 
County. 

The t e r r i t c r y enccmcassed w i t h i n an a i r l i n e distance cf 
f i v e (5) s t a t u t e miles cf che dorough cf Ncrristown includes the 
f o l l o w i n g boroughs and townships w i t h i n Mcntgcmery County: ths 
boroughs of West Ccnshoneoxen, Conshohocken and Bridgeport and 
the townships c f Whiramarsh, N o r r i t o n , ?lyneuth, Worcester, Lower 
Providence, West Norriton- upper Merion, Whitpain and Lower 
Merion. 

F a l l i n g w i t h i n f i v e s t a t u t e miles of the l i m i t s c f 
Norristown are f r i n g e areas cf other townships i n Mcntgcmery 
Ccunty. Also included w i t h i n f i v e s t a t u t e miles cf the borough 
of Norristown i s a small p o r t i c n of Chester County. The 
a p e l i c a t i o n has been amended tc exclude t r a n s p o r t a t i o n t o , frem 
and between p o i n t s i n Chester County. 

The area cf a c p l i c a t i c n as amended has been supported 
by four (4) i n d i v i d u a l s , cne (1) nursing care f a c i l i t y and cne 
(1) Montgomery County cecrd i n a t c r t h a t proposes to tender 
a p p l i c a n t approximately twenty-one (21,000) p a r a t r a n s i t t r i p s cn 
a r e t u r n basis. We f i n d that the a p p l i c a t i o n has been amply 
supported by the p a r t i e s . 

We f i n d t h a t : 

1. Applicant c u r r e n t l y operates pursuant t o comm.on 
c a r r i e r c e r t i f i c a t e s issued by t h i s Commission i n 193 6. 

2. The app1icaticn was oppesed and the p r o t e s t was 
withdrawn upen r e s t r i c t i v e amendment. 

2 . Six supporting p a r t i e s have demonstrated a need 
f c r the s e r v i c e as amended. 

4. The applicant has the necessary equipment, 
exeerience and f i t n e s s nacessarv to render the amended s e r v i c e . 

- o -



IT 15 rur.THZ?. 0?,DE?.ED: Thar i n rhe event said 
a c c l i c a n t has net, cn cr hefcre s i x t y (60) days frcni the date cf 
the s e r v i c e cf t h i s crder, cenclied w i t h the requirements 
hereinbefore set f o r t h , the a c p l i c a t i c n s h a l l be dismissed 
w i t h o u t f u r t h e r proceedings. 

IT 15 FUKTHIR C?.DI?.£I: That upen compliance w i t h the 
recuiremsnts hereinbefore set f o r t h , a c e r t i f i c a t e s h a l l issue 
evidencing the Commission's approval of the r i g h t to operate as 
above-determined. 

3'i THS COMMISSION, 

AW 
' John G . <Ufcr d 

Secretary 

(SEAL) 

ORDER ADOPTED: January 15, 1997 

ORDER ENTERED: ; J£ft £ C Idb7 
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GOVERNING THE 
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Phcr.e:- (215) 277-123^ 
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FEilNA. PUn: ! ' '.l-'.LiTY CC/JivJ. 

JAN 2 91987, 
Sare^'j cr Transportation 



Sha rec. r i c e e r i c races are cisccntir.uec ar.d zece races a r 
escaciishec. 

C?£?--.":ING Airrr-CRITY - A- 10031 /, 

Tc trar.sccrc, as a co~n\on c a r r i e r , persons i n p a r a t r a n s i ; 
s a r v i c e , between points i n the borouchs c: Conshchocken 
and Wesc Conshohocken and the township of Whitemarsh, 
Montccmery County. 

Subj ect to the f o l i c w i n g c o n d i t i o n s : 

1. That che service herein authorized i s l i m i t e d to 
tr a n s p o r t a t i o n i n vehicles having a seating cap­
a c i t y cc not mere than f i f t e e n (15) persons, i n ­
cl u d i n g the d r i v e r , without the use of dome l i g h t s 
and taximeters. 

2. That the service herein authorized i s l i m i t e d tc 
t r a n s p o r t a t i o n i n vehicles not reserved f c r i n d i ­
v i d u a l use for which advance reservations are made 
net less chan the previous calendar day. 

3. That ne r i g h t , cower cr p r i v i l e g e i s granced to 
zransporc persons in croup and oarcy s e r v i c e , as 
defined i n the ?ennsy1vania Cede, T i t l e 52, 
Chaecsr 25.13. 

A . That nc ri g h c , power cr p r i v i l e g e i s cranrad tc 
provide scheduled route service as defined i n ch^ 
Pennsylvania Cede, T i t l e 5 2, Chapcer 2 9. 14. 

5. Thar rhe apoiiccne s h a l l cose in a i l v e n i c i e s , whic! 
zhe applicant cperaces under che a u t h c r i t y held ar 
A-OOiOOli?, ™.l" necice of the s v a i l a b i i i c y c f rhe 
herein authorized and the c a r i f f f o r said s e r v i c e . 
Nodes s h a l l ce rosced i n a conspicuous place i n 
rhe i n r e r i e r of che vehicle. 



Cn c = 3. i. s f c and inc.'.ucinc eichc (c) n-.ii«s ;.n any 
d i r a c n i c n f t err. cne nsaras- caraca or e f f i c a anc r e t u r n : 

1u-pe ss anoc r vans, car hoc r, per vehi cie 3 22 .OQ 
z- ~ c I cc 5 3 a ngs r van s , car hour, per ve n i cr a 2 0 . 00 
'•"heaichair vara, rer hrnr, cer vehicle i ! 

nr. c a: i $ ce'/cn.d ~ i c h - [P.! - • i l ^ a ir. anv d i r e e r i o n irc-~ 
che rasrear garage cr o f f i c e , and r ~ t u r n : 

14 -r; a = ?. c?ng-2 r vena , pe r mils , per vah i c i a i . io 
cc ." j cassencer vans, per " i l e , per vehi c l e 1.00 

•vhfr.el cha.i r vans, car mile, per 'vshicis i. r'j 

.'•'i icace i s ca.Icclaced cy the cdorrater of the vehicle usee. 

<" z leaa r 24 hours advance notice "ust be given. 

a tes are a p p l i c a b l e seven { 7) days a !-"eek, holidays 
i n c l u d e d , between the hours cf 7:00 A.M. and 10:00- ?. M. 

'••••."nen h o u r l y rate.'? are charged there w i l l be a one-hour 
r-:iiiinum. L-artiai ho:;rsr often the f i r s t hour, v i i i be 
c a J. cu l a t ed i n quarter-hour i n t e r v a l s . 

Contract services for a term, net less than 30 days to 
provide the t r a n s p o r t a t i o n r equi re-men ts o f pre-quai i f i ed 
persons' under.a federal, s t a t e , county, er l o c a l govern­
ment fundi ng e r s o c i a l se rvice agency, at rates s e e c i f i e c 
i n che c o n t r a c t , copies of wiiich. are f i l e d w i t h the 
Commission as exacuced, said rates ro become e f f e c t i v e cn 
one c.- v ' « n o t i c e . 

The t o t a l charges under t h i s section are d i v i s a b l e by the 
n.urr.be r o f persons c a r r i e d per t r i p and are pay able cn a 
cer c e r s c n ca s i s c r. 1 v . 



SHADED ?. ID E ?. A T E S ( ? E •? ? E 3 S 0 N ) 

- c r, e r; a c 5 s : (C) 

c are cc^or cccec. (^ee Map; 
?. a : e s r a r. g e : r c 5 - . C 0 c c Sio .00 depending on z 'r. e n u -. b e r c f 
-cr. es era v e i l e d (See Pa^a f o r races v l c h i r . each zcr. e ar. d 
b e c •-• a a n c c r. e s ) . 

a s anc r. curs 0 z e r a" i 0 n : 

S a r v i c e i s a v a i l a b l e every day, h o l i d a y s i nc Iude1 , zr 0 2 
7 : 0 0 A a c 10:00 P.M. 

2 . A d v a r. c e N e c i c e : 

Advance r e s e r v a n i o n s muse be made nc i a c a r c n a n cne p r e v i o u s 
c a l e n d s : day. 

£. t a l c i n g Time: 

~ 1 r s c f i v e ( 5 ) i~in u ces - no charge. 
A f t e r f i v e ( 5 ) ninuces - SI.00 f o r each (5) minuces or 

f r a c c i o n c h e r e o f . 

5. Senior C i c i a e n Paces: 

Tha races f o r senior c i c i z e n s , sho-ing proper i d e n c i f i c a c i c n , v i i i 
be S.25 cr lQ7o cf. che shared r i d e race (r.ounded co che nearesc S.O or 
S.0 3) , v h i c h e v e r i s greacer; ore viced chac chis c a r r i e r i s under 
c c n c r a c c '-ich che Pennsylvania D e p a r c n\ e n c of T r a n s p 0 r c a c i c n c c 
•p a r c i c i p a c e i n che senior c i c i z e n program under Seccion 203, Acc 101 
(1 9 3 0 ) , as same n. ded by Acc £9 (1934) . amended by Acc 49 (193 4 ) . 

Co:ncracc S e r v i c e s : (C) 

c c r a c c s e r v i c e s f o r a term of ncc less chan 30 days, co pr o v i d e 
che c r s n s p c r c a c i c n requiremencs of p r e q u a l i f i e d persons under a 
r e c e r a i , scace, councy, or l o c a l governmsnc f u n d i n g or s c c i a i serv-ice 
agency, ac races s p e c i f i e d i n che concracc, copies of "-hich are f i l e d 
- 1 z n . c n e C 0 m i s s i 0 n as executed, said races : 0 become e f f s c c i v e on one 
d a '•• : s n 0 ; 1 c a . 

(C) I n d i c a t e s change cr a d d i t i o n 

_ 4 



BEFORE THE 
PENNSYLVANIA PUBLIC UTILITY COMMISSION 

APPLICATION OF MAIN LINE 

TRANSIT SERVICE, INC. 

DOCKET NO.: A-00116172 

APPLICANT MAIN LINE TRANSIT SERVICE, 
INC.'S MOTION TO DISMISS THE PROTEST OF 
NORRISTOWN TRANSPORTATION COMPANY 

OR. IN THE ALTERNATIVE. MOTION IN LIMINE 

Applicant, Main Line Transit Service, Inc. ("Main Line"), by and through its undersigned 

counsel, hereby moves the Pennsylvania Public Utility Commission (the "Commission") to 

dismiss the protest of Norristown Transportation Company ("Norristown") on the grounds that 

the protest is insufficient as to substance under 52 Pa. Code § 5.101(a)(3). In support thereof, 

Main Line avers the following: 

1. On or about July 27, 1999, Main Line filed with the Commission an Application for 

Approval of Transfer and Exercise of Common Carrier or Contract Rights (the "Transfer 

Application"). A true and correct copy of the Transfer Application, sans exhibits, is attached as 

Exhibit "A" hereto. 

2. The Transfer Application requests that the Commission approve Main Line's 

purchase of certain assets currently owned by Bennett Taxi Service, Inc. ("Bennett"), including 

the PUC certificates owned by Bennett and operated under the fictitious names of Main Line 

Paratransit and The Connector. Bennett is a certificated carrier authorized, inter alia, to 

transport persons in paratransit service between points in the townships of Upper Merion, Lower 



Merion and the borough of Narberth, Montgomery County, and the townships of Radnor, 

Haverford, Marple and Newtown, Delaware County. 

3. On or about October 14, 1999, Norristown filed with the Commission a protest (the 

"Protest*') to the Transfer Application. A true and correct copy of the Protest is attached as 

Exhibit "B" hereto. The Protest requests that the Commission deny the Transfer Application on 

the sole basis that approval "will have an adverse impact on Norristown in that Norristown and 

[Main Line] will be in direct competition with one another for the transportation of passengers." 

fd. at t 5. The Protest also avers that "Norristown is able to meet any need which exists for this 

type of service." JtL 

4. Section 1102(a)(3) of the Public Utility Code authorizes a public utility to acquire, or 

to transfer, the title to any tangible or intangible property used or useful in the public service. 

66 Pa.C.S.A. § 1102(a)(3). 

5. Pennsylvania courts and the Commission have recognized two bases upon which a 

transfer application can be denied: (1) lack of fitness; and (2) abandonment. See 52 Pa. Code 

§ 41.14(b); In re: L. Joseph Williams t/d/b/a Executive Limousine Serv.. 78 Pa. P.U.C. 41 

(1993); In re: Erie Transp. Servs.. 72 Pa. P.U.C. 113 (1990). 

6. Norristown^ Protest does not aver that Main Line lacks the technical and/or financial 

fitness to acquire Bennett's existing paratransit operating authority, or that Bennett has 

abandoned that operating authority; rather, the Protest merely avers that approval ofthe Transfer 

Application will have an adverse impact on Norristown's business. 

-2-



7. Although 52 Pa. Code §41.14(a) provides that an applicant seeking motor common 

carrier authority must show a public demand or need for the service, it is presumed that the 

demand or need, once found, continues to exist at the time that the applicant seeks to transfer 

that authority to a new carrier. 52 Pa. Code § 41.14(a); South Hills Movers. Inc. v. 

Pennsvlvania Public Utility Comm'n. 601 A.2d 1308, 1309 (Pa. Commw. Ct. 1992); In re: Erie 

Transp. Servs.. Inc.. 72 Pa. P.U.C. 113 (1990). 

S. The presumption of continuing necessity is rebuttable; however, neither the 

Commission nor the Pennsylvania courts consider a protestant to have met its burden to rebut 

the presumption where, as here, the sole basis of the protest is merely that approval of the 

transfer application will adversely impact the protestant's business. 

9. In fact, the Commission has stated that "competition [is] irrelevant in a transfer 

proceeding . . . [and that] adverse economic impact resulting from increased competition is not a 

sufficient basis to deny a transfer application." In re: L. Joseph Williams t/d/b/a Executive 

Limousine Serv.. 78 Pa. P.U.C 41 (1993). 

10. Moreover, Pennsylvania cases that have considered what evidence might successfully 

rebut the presumption of continuing necessity have rejected the argument that the lack of public 

need can be established by proof that the transferor is not currently providing the service. See, 

e.g.. In re: Bverlv. 270 A.2d 186, 189 (Pa. 1970) ("[t]he fact that a carrier has not transported 

the certificated product and the fact that he has not been requested to do so does not rebut the 

presumption of continuing necessity"); In re: L. Joseph Williams t/d/b/a Executive Limousine 

Serv.. 78 Pa. P.U.C. 41 (1993) ("mere evidence that the transferring earner has not provided the 

service under the rights to be transferred may not be sufficient [to rebut the presumption]"). 

-3-



11. Evidence of adverse impact, standing alone, does not constitute a legally cognizable 

basis upon which to protest a transfer application. 

12. Therefore, insofar as the Protest avers merely that approval of the Transfer 

Application will have an adverse impact on Norristown's business, the Protest is insufficient as 

to substance and should be dismissed. 

13. In the alternative, because evidence of adverse impact is irrelevant in the context of a 

transfer proceeding, Norristown should be precluded from introducing evidence of adverse 

impact in support of its Protest to the Transfer Application. 

Respectfully submitted, 

tamett Satinsky 
Marci A. Love 
Fox, Rothschild, O'Brien & Frankel, LLP 
2000 Market Street 
Tenth Floor 
Philadelphia, PA 19103-3291 
(215) 299-2088 

Thomas M. Keenan 
Keenan, Ciccitto & Brant 
376 East Main Street 
P.O. Box 19426 
Collegeville, PA 19426 
(610) 489-6170 

Attorneys for Applicant 

Date: Decembers, 1999 
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APPUCATION FOR APPROVAL OF TRANSFER 
AND EXERCISE OF COMMON CARRIER OR CONTRACT RIGHTS 

BEFORE THE PENNSYLVANIA PUBUC UTILJTY COMMlSSiON 

Applicsticn cf MAIN' LINE TRANSIT SERVICE, INC. 
(Ap p I ica nuTransr'e re e-5 uy e o 
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as a Common carrier, described at Dccicet 
(commcn-ccntract) 
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5. Any dccuments s'lcufd te maiieti £o; 

Transferee: C l i f f o r d K i n g s l e y 303 s .Church Rd. Kinc o f P r u s s i a , Penr-.a .̂ ig406 
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7. Applicant dnog net- held Interstate Commerce Ccmmissicn authcrity at Docket No. 
(does or dees not) 

i 
8. Applicant is (check cne): 

C Individual. 

G Partnership. Must attach a copy of the partnership agreemert (unless a copy is presently cn file with 
FUC), and lisi names and addresses cf partners teJcw (use additional sheet if necsssary). 

(Name) (Address) 

2 Ccrpcration. Organized under the laws of the state cf P e n n s y l v a n i a 
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1Q. Applicant proposes to acquire o a r t of the operating rights new hefd by transferer. Attach sheet 

(ail cr part) 
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be emitted give reasons. * 
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BEFORE THE 
PENNSYLVANIA PUBLIC UTILITY COMMISSION 

APPLICATION OF MAIN LINE 

TRANSIT SERVICE, INC. 

DOCKET NO.: A-00116172 

BRIEF OF APPLICANT MAIN LINE TRANSIT SERVICE, INC. 
IN SUPPORT OF ITS MOTION TO DISMISS THE PROTEST 

OF NORRISTOWN TRANSPORTATION COMPANY 

Applicant, Main Line Transit Service, Inc. ("Main Line"), by and through its undersigned 

counsel, hereby submits the following brief in support ofits motion to dismiss the protest of 

Norristown Transportation Company ("Nomstown,,) (the "Motion") on the grounds that the 

protest is insufficient as to substance under 52 Pa. Code § 5.101(a)(3). 

I. BACKGROUND 

On or about July 27, 1999, Main Line filed with the Pennsylvania Public Utility 

Commission (the "Commission") an Application for Approval of Transfer and Exercise of 

Common Carrier or Contract Rights (the "Transfer Application"). A true and correct copy ofthe 

Transfer Application, sans exhibits, is attached as Exhibit "A" to the Motion. The Transfer 

Application requests that the Commission approve Main Line's purchase of certain assets 

currently owned by Bennett Taxi Service, Inc. ("Bennett"), including the PUC certificates owned 

by Bennett and operated under the fictitious names of Main Line Paratransit and The Connector. 

Bennett is a certificated carrier authorized, inter alia, to transport persons in paratransit service 

between points in the townships of Upper Merion, Lower Merion and the borough of Narberth, 



Montgomery County, and the townships of Radnor, Haverford, Marple and Newtown, Delaware 

County. 

On or about October 14, 1999, Norristown filed with the Commission a protest (the 

"Protest") to the Transfer Application. A true and correct copy of the Protest is attached as 

Exhibit "B" to the Motion. The Protest requests that the Commission deny the Transfer 

Application on the sole basis that approval "will have an adverse impact on Norristown in that 

Norristown and [Main Line] will be in direct competition with one another for the transportation 

of passengers." I d at % 5. The Protest also avers that "Norristown is able to meet any need 

which exists for this type of service." fd. 

The Commission should dismiss Norristown's Protest with prejudice because it is 

insufficient as to substance under 52 Pa. Code § 5.101(a)(3).1 Specifically, the Commission has 

found that where the presumption of continuing necessity applies, evidence of adverse impact is 

not a sufficient basis upon which to deny a transfer application. Insofar as adverse impact 

represents the sole basis of Norristown's Protest, the Protest is deficient and should be dismissed. 

In the alternative, because evidence of adverse impact is irrelevant in the context of a transfer 

proceeding, Norristown should be barred from introducing any evidence of adverse impact at a 

hearing with respect to the Protest. 

1 Section 5.101(a)(3) ofthe Pennsylvania Code provides in relevant part, "A preliminary motion is available to 
participanis . .. and shall be limited to . . . fa] motion to dismiss a pleading that is insufficient as io substance." 52 
Pa. Code § 5.101(a)(3). 



II. ARGUMENT 

A. Evidence Of Adverse Impact Is Not A Sufficient Basis Upon Which To Deny 
A Transfer Application. . 

Section ] 102(a)(3) of the Public Utility Code authorizes a public utility to acquire, or to 

transfer, the title to any tangible or intangible property used or useful in the public service. 66 

Pa.C.S.A. § 1102(a)(3). In a transfer proceeding, the applicant bears the burden to demonstrate 

that it possesses the technical and financial fitness to perform the proposed service. See 52 Pa. 

Code § 41.14(b); In re: Erie Transp. Servs.. Inc.. 72 Pa. P.U.C. 113 (1990). 

The Commission and Pennsylvania courts recognize two bases upon which a transfer 

application can be denied. First, the Commission can deny a transfer application where it finds 

that the applicant does not possess the technical and financial ability to provide the proposed 

service. 52 Pa. Code § 41.14(b): In re: L. Joseph Williams t/d/b/a Executive Limousine Serv.. 

78 Pa. P.U.C. 41 (1993). Alternatively, the Commission can deny a transfer application where 

the protestant establishes that the authority sought to be transferred has been abandoned by the 

transferring carrier. In re: Erie Transp. Servs.. Inc.. 72 Pa. P.U.C. 113 (1990). 

Here, the Protest does not aver that Main Line lacks the technical and/or financial fitness 

to acquire Bennett's existing paratransit authority,2 or thai Bennett has abandoned that authority.3 

: Although not placed in issue by Protestant, Mail Line's fitness can hardly be challenged, as it will bc owned and 
operated by Clifford and Barbara Kingsley, who have successfully owned and operated another certificated 
paratransit company, Tri County Transit Service, Inc. for many years. Tliis fact is well known to Norristown's 
owners, who are related to Mrs. Kingsley. Furthermore, Norristown, Tri County and Bennett all are members of 
Suburban Transit Network, Inc. t/d/b/a Transnet. which is designated by the Pennsylvania Department of 
Transportation as the Senior Citizen Shared Ride Coordinator for Montgomery County, Pennsylvania, and is 
responsible for providing a system of coordinated paratransit services to Montgomery County residents. 

1 Even if the Protest did aver that Bennett had abandoned the proposed service, such an averment would not 
ivithstand scrutiny. Abandonment requires proof that the carrier intended to abandon the service "together with 



Rather, the Protest avers merely that approval of the Transfer Application will have an adverse 

impact on Norristown's business. As demonstrated below, such evidence, standing alone, is 

insufficient to justify denial of a transfer application. 

Section 41.14(a) of the Public Utility Code provides that an applicant seeking motor 

common carrier authority must show a public demand or need for the service. 52 Pa. Code 

§ 41.14(a). In reality, this subsection addresses the standards applicable to a request for new 

operating authority. In a transfer proceeding, it has long been held that the applicant does not 

need to prove that there exists a public demand or need for the underlying service to be 

transferred; rather, it is presumed that the demand or need, having previously been found, 

continues to exist at the time ofthe transfer. South Hills Movers. Inc. v. Pennsylvania Public 

Utility Comm'n. 601 A.2d 1308, 1309 (Pa. Commw. Ct. 1992); In re: Erie Transp. Servs.. Inc.. 

72 Pa. P.U.C. 1 13 (1990). This presumption is called the "presumption of continuing necessity," 

and it applies where the acquiring carrier proposes to provide a service that does not differ from 

the service that had been provided by the transferring carrier. In re: L. Joseph Williams t/d/b/a 

Executive Limousine Serv.. 78 Pa. P.U.C. 41 (1993).*, 

In theory, the presumption of continuing necessity can be rebutted by a protestant to a 

transfer application. However, neither the Commission nor the Pennsylvania courts consider that 

a protestant has met its burden to rebut the presumption where, as here, the sole basis of the 

external acts by which that intent [was] carried into effect." In re; Erie Transp. Servs.. Incir 72 Pa. P.U.C. 113 
(1990). Here, the record will show without a shadow of a doubt that pursuant to its paratransit authority, Bennett 
has provided, and continues to provide, in excess of 2,500 paratransit trips each month to senior citizens and other 
eligible riders. Once again, the suggestion that Bennett's rights have been abandoned and therefore cannot be 
transferred is ludicrous. 



protest is merely that approval of the transfer application will adversely impact the protestant's 

business. In fact, the Commission has stated precisely the opposite; namely, that "competition 

[is] irrelevant in a transfer proceeding .. . [and that] adverse economic impact resulting from 

increased competition is not a sufficient basis to deny a transfer application." tn re: L. Joseph 

Williams t/d/b/a Executive Limousine Serv.. 7S Pa. P.U.C. 41 (1993). 

Moreover, Pennsylvania courts that have considered what evidence might successfully 

rebut the presumption of continuing necessity have rejected the argument that the lack of public 

need can be established by proof that the carrier is not currently providing the service. For 

example, in In re: Byerly. the protestant argued that there was no public demand or need for the 

proposed service because the transferor had never "transported any building supplies, building 

meterials [sic], sand or gravel and that since 1965 he received no requests to nor did he in fact 

transport any coal." In re: Byerly. 270 A.2d 186, 189 (Pa. 1970). Rejecting this argument, the 

Pennsylvania Supreme Court stated that "[t]hc fact that a carrier has not transported the 

certificated product and that fact that he has not been requested to do so does not rebut the 

presumption of continuing necessity." UL The Commission reached the similar conclusion 

several years later in In re: L. Joseph Williams t/d/b/a Executive Limousine Serv.. 78 Pa. P.U.C. 

41 (1993). Here, after reaffirming that the presumption of continuing necessity applies in 

transfer proceedings, the Commission concluded that "mere evidence that the transferring carrier 

has not provided the service under the rights to be transferred may not be sufficient [to rebut the 

presumption]." Î L 

4 Main Line seeks to provide services identica) to those provided by Bennett. 



The Commission's finding that adverse impact is not a sufficient basis upon which to 

deny a transfer application, coupled with the Pennsylvania Supreme Court's conclusion that the 

frequency of services provided does not accurately reflect the "public need" for the service, 

reflects that evidence of adverse impact, standing alone, does not constitute a legally cognizable 

basis upon which to protest a transfer application. Therefore, insofar as the Protest avers merely 

that approval of the Transfer Application will have an adverse impact on Norristown's business, 

the Protest is insufficient as to substance and should be dismissed. 

B. In The Alternative, Norristown Should Be Precluded From Introducing 
Evidence Of Adverse Impact In Support Of The Protest. 

As discussed in Section 11(A) above, the Commission has found that where the 

presumption of continuing necessity is applicable, evidence of adverse impact, i.e. that 

Norristown's business will suffer if the Transfer Application is approved, is irrelevant in the 

context of a transfer proceeding. Accordingly, if the Motion to Dismiss is not granted at this 

time, Norristown nevertheless should be barred from introducing evidence of adverse impact in 

support of its Protest to the Transfer Application. 



IH. CONCLUSION 

For all of the foregoing reasons, Main Line respectfully requests that the Commission 

dismiss Norristown's Protest with prejudice or, in the alternative, preclude Norristown from 

introducing evidence of adverse impact at a hearing with respect to the Protest. 

Respectfully submitted, 

•Harriett Satinsl 
Marci A. Love 
Fox, Rothschild, O'Brien & Frankel, LLP 
2000 Market Street 
Tenth Floor 
Philadelphia, PA 19103-3291 
(215)299-2088 

Thomas M. Keenan 
Keenan, Ciccitto & Brant 
376 East Main Street 
P.O. Box 19426 
Collegeville, PA 19426 
(610) 489-6170 

Attorneys for Applicant 

Date: Decembers, 1999 



BEFORE THE 
PENNSYLVANIA PUBLIC UTILITY COMMISSION 

APPLICATION OF MAIN LINE 

TRANSIT SERVICE, INC. 

DOCICET NO.: A-00116172 

ORDER 

AND NOW, upon consideration of Applicant Main Line Transit Service, Inc.'s Motion to 

Dismiss the Protest of Norristown Transportation Company or, in the Alternative, Motion in 

Limine, and any response thereto, it is hereby ORDERED that the Motion is GRANTED. It is 

further ORDERED that the Protest is DISMISSED with prejudice. 

,J. 



BEFORE THE 
PENNSYLVANIA PUBLIC UTILITY COMMISSION 

APPLICATION OF MAIN LINE 

TRANSIT SERVICE, INC. 

DOCKET NO.: A-00116172 

ORDER 

AND NOW, upon consideration of Applicant Main Line Transit Service, Inc.'s Motion to 

Dismiss the Protest of Norristown Transportation Company or, in the Alternative, Motion in 

Limine, and any response thereto, it is hereby ORDERED that the Motion is GRANTED in part 

and DENIED in part. It is further ORDERED that Norristown is precluded from introducing any 

evidence of adverse impact in support ofits Protest to the Transfer Application. 

, J. 



CERTIFICATE OF SERVICE 

I hereby certify that I have this day served by first class mail, postage prepaid, true copies 

of Applicant Main Line Transit Service, Inc.'s Motion to Dismiss the Protest of Norristown 

Transportation Company, or in the Alternative, Motion in Limine, together with Brief and 

proposed forms of Order in connection therewith, upon the participant, listed below, in 

accordance with the requirements of 52 Pa. Code § 1.54. 

Larisa Tenberg 
Law Offices of John J. Gallagher, P.C. 
Suite 1100 
1760 Market Street 
Philadelphia, PA 19103 
Attorney for Protestant 
Norristown Transportation Company 

Dated this 8 ,h day of December, 1999 

iamett Satinsky 
Fox, Rothschild, O'Brien & FrMel, LLP 
2000 Market Street, 10,h Floor 
Philadelphia, PA 19103 
Attorney for Applicant 



BEFORE THE 
PENNSYLVANIA PUBLIC UTILITY COMMISSION 

APPLICATION OF MAIN LINE TRANSIT 
SERVICE, INC. 

DOCKET NO. 

A-00116172 

NOTICE OF APPEARANCE 

Please enter our appearance in the above-designated matter as co-counsel on behalf of the 

Applicant. We are authorized to accept service on behalf of said participant in this matter. On the basis 

of this notice, we request a copy of each document hereafter issued by the Commission in this matter. 

// 

Bamett Satinsky 
Marci A. Love 
Fox, Rothschild, O'Brien & Frankel, LLP 
2000 Market Street, 10th Floor 
Philadelphia, PA 19103 
(215) 299-2088 

Attorneys for Applicant 
Main Line Transit Service, Inc. 

Date: Decembers, 1999 



COMMONWEALTH OF PENNSYLVANIA 
PENNSYLVANIA PUBLIC UTILITY COMMISSION 

PO BOX 3265, HARRISBURG, PA 17105-3265 

December 28, 1999 
IN REPLY PLEASE 

REFER TO OUR FILE 

A-00116172 

LARISA TENBERG, ESQUIRE 
LAW OFFICES SUITE 1100 
1760 MARKET STREET 
PHILADELPHIA PA 19103 

Re: Application of Main Line Transit Service, Inc. 

Dear Ms. Tenberg: 

Please note t h a t a Preliminary Motion has been f i l e d by-
counsel f o r Main Line T r a n s i t Service/ Inc. i n the above-docketed 
proceeding. This motion has been assigned t o A d m i n i s t r a t i v e Law 
Judge (ALJ) Wayne L. Weismandel f o r r u l i n g . The Commission r u l e 
of p r a c t i c e at 52 Pa. Code §5.101 s p e c i f i e s t e n (10) days f o r you 
t o f i l e an answer t o t h i s motion, measured from when the motion 
was served on you. I f you f i l e any pleading (s) or document (s) 
r e l a t i n g t o t h i s motion w i t h the Secretary of the Commission, 
please provide a copy t o Judge Weismandel as w e l l . 

I f you have any questions or comments, please contact 
ALJ Weismandel at (717) 787-9708. 

Very t r u l y yours, 

Robert A. Christianson 
Chief A d m i n i s t r a t i v e Law Judge 
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