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DEC 04 1999
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APPLICATION OF MAIN LINE TRANSIT : DOCKETE#IP:S_U Tty COMMISSICy)
SERVICE, INC. . ; ~URETARY'S BUREA;
A-00116172 '
NOTICE OF APPEARANCE

Please enter our appearance in the above-designated matter as co-counsel on behalf of the

Applicant. We are authorized to accept service on behalf of said participant in this matter. On the basis

of this notice, we request a copy of each document hereafter issued by the Comynission in this matter.

00 }éﬁett Satinsky 0

UME /l/f Marci A. Love

Fox, Rothschild, O’Brien & Frankel, LLP

0 E A) 2000 Market Street, 10" Floor

Philadelphia, PA 19103
(215) 299-2088

Attorneys for Applicant
Main Line Transit Service, Inc.

Date: December §, 1999
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CERTIFICATE OF SERVICE

[ hereby certify that I have this day served by first class mail, postage prepaid, a true copy
of the Notice of Appearance on behalf of Applicant, upon the participant, listed below, in

accordance with the requirements of 52 Pa. Code § 1.54.

Larisa Tenberg, Esq.

Law Offices of John J. Gallagher, P.C.
Suite 1100

1760 Market Street

Philadelphia, PA 19103

Attorney for Protestant

Norristown Transportation Company

Dated this 8" day of December, 1999

J ity

Bamett Satinsky
Fox, Rothschild, O’Brien & Frankel, LLP

2000 Market Street, 10" Floor
Philadelphia, PA 19103
Attorney for Applicant
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James J. McNulty

Secretary

Pennsyivania Public Utility Commission DEC 08 1999

Room B-20, North Office Building

North Street & Commonwealth Avenue

Harrisburg, PA 17120 b4 PUBLIC UTILITY COMMISSION

SECRETARY'S GUREAU
Re:  Application of Main Line Transit Service, Inc.
Docket No. A-00116172

Dear Secretary McNulty:

Enclosed for filing are an original and three copies of Applicant Main Line Transit
Service, Inc.’s Motion to Dismiss the Protest of Norristown Transportation Company or, in the
Alternative, Motion in Limine. Pleasc file the original and date-stamp and return to me in the
enclosed self-addressed stamped envelope one of the copies.

Also enclosed at this time is an original and three copies of our Entry of Appearance as
co-counsel on behalf of the Applicant. Would you also date-stamp and return to me one copy of
that filing.

Thank you for your cooperation.

Lery tryly yours,

Barnett Satinsky

BS/mo

Enclosures

cC: Larisa Tenberg, Esq.(w/encl.)
Mr. Clifford Kingsley (w/encl.)
Thomas M. Keenan, Esq. (w/encl.)
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APPLICATION OF MAIN LINE : DOCKET NO.: A-

TRANSIT SERVICE, INC. ; RECE] VED

APPLICANT MAIN LINE TRANSIT SERVICE, DEC 08 1999
INC.’S MOTION TO DISMISS THE PROTEST OF

NORRISTOWN TRANSPORTATION COMPANYLIC Uiy 7y

COMMISC
R. IN THE ALTERNATIVE, MOTION IN LIMINERETARY"q OMMISS 32

m}thU

Applicant, Main Line Transit Service, Inc. (“Main Line™), by and through its undersigned
counsc!, hercby moves the Pennsylvania Public Utility Commission (the “Commission”) to

dismiss the protest of Norristown Transportation Company (“Norristown”) on the grounds that

the protest is insufficient as to substance under 52 Pa. Code ﬁ @%&). In support thereof,
Main Line avers the following: k@

7¢
DOCUMENT 0799’ 0
F@@r@?){?ly 27, 1999, Main Linc filed with the Commission an Application f{or

Approval of Transfer and Exercise of Common Carrier or Contract Rights (the “Transfer
Application™). A true and correct copy of the Transfer Application, sans exhibits, is attached as

Exhibit “A™ hereto.

2. The Transfer Application requests that the Commission approve Main Line’s
purchase of certain assets currently owned by Bennett Taxi Service, Inc. (“Bennett”), including
the PUC certificates owned by Bennett and operated under the fictitious names of Main Line

Paratransit and The Connector. Bennett is a certificaled carrier authorized, inter alia, to

alic,

transport persons in paratransit service between points in the townships of Upper Merion, Lower



» ®

Merion and the borough of Narberth, Montgomery County, and the townships of Radnor,

Haverford, Marple and Newtown, Delaware County.

3. On or about October 14, 1999, Norristown filed with the Commission a protest (the
“Protest”) to the Transfer Application. A true and correct copy of the Protest is attached as
Exhibi.l “B” hereto. The Protest requests that the Commission deny the Transfer Application on
the sole basis that approval “will have an adverse impact on Norristown in that Norristown and
[Main Line] will be in direct competition with one another for the transportation of passengers.”
Id. at§ 5. The Protest also avers that “Norristown is able to meet any nced which exists for this

type of service.” Id.

4. Scction 1102(a)(3) of the Public Utility Code authorizes a public utility to acquire, or
to transfer, the title to any tangible or intangible property used or useful in the public service.

66 Pa.C.S.A. § 1102(a)(3).

5. Pennsylvania courts and the Commission have recognized two bases upon which a
transfer application can be denied: (1) lack of fitness; and (2) abandonment. Sce 52 Pa. Code

§41.14(b); Inre: L.J d/b/a Executive Limousine Scrv., 78 Pa. P.U.C. 41

(1993); Inre: Eric Transp, Servs., 72 Pa. P.U.C. 113 (1990).

6. Norristown’s Protest does not aver that Main Line lacks the technical and/or financial
fitness 1o acquire Bennelt’s existing paratransit operating authority, or that Bennett has
abandoned that operating authority; rather, the Protest merely avers that approval of the Transfer

Application will have an adverse impact on Norristown’s business.



7. Although 52 Pa. Code § 41.14(a) provides that an applicant seeking motor common
carrier authority must show a public demand or need for the service, it is presumed that the
demand or need, once found, continues to exist at the time that the applicant sceks to transfer
that authority to a new carrier. 52 Pa. Code § 41.14(a); South Hills Movers, Inc. v.
Pennsylvania Public Utility Comm’n, 601 A.2d 1308, 1309 (Pa. Commw. Ct. 1992); In re: Erig
Transp. Servs., Inc,, 72 Pa. P.U.C. 113 (1990).

8. The presumption of continuing necessity is rebuttable; however, neither the
Commission nor the Pennsylvama courts consider a protestant to have met its burden to rebut
the presumption where, as here, the sole basis of the protest is merely that approval of the

transfer application will adversely impact the protestant’s business.

9. In fact, the Commission has statcd that “competition [is] irrelevant in a transfer
proceeding . . . [and that] adverse economic impact resulting from increased competition is not a

sulficient basis to deny a transfer application.” In re: L. Joseph Williams t/d/b/a Executive

Limousine Serv., 78 Pa. P.U.C. 41 (1993).

10. Moreover, Pennsylvania cases that have considered what evidence might successfully
rcbut the presumption of continuing necessity have rejected the argument that the lack of public
neced can be established by proof that the transferor is not currently providing the service. Seeg,
e, Inre, Byerly, 270 A.2d 186, 189 (Pa. 1970) (“[t]he fact that a carrier has not transported
the certificated product and the fact that he has not been requested to do so does not rebut the
presumption of continuing necessity™); In re: L. Joseph Williams t/d/b/a Executive Limousine
Scrv,, 78 Pa. P.U.C. 41 (1993) (“merc evidence that the transferring carrier has not provided the

service under the rights to be transferred may not be sufficient [to rebut the presumption]™).



' .

I'1. Evidence of adverse impact, standing alone, does not constitute a legally cognizablc

basis upon which to protest a transfer application.

12. Therefore, insofar as the Protest avers merely that approval of the Transfer
Application will have an adverse impact on Norristown’s business, the Protest is insufficient as

to substance and should be dismissed.

13. In the alternative, because evidence of adverse impact is irrefevant in the context of a
transfer proceeding, Norristown should be precluded from introducing evidence of adverse

impact in support of its Protest to the Transfer Application.

Respectfully submitted,

Lottt

arnett Satinsky

Marci A. Love

Fox, Rothschild, O’Brien & Frankel, LLP
2000 Market Street

Tenth Floor

Philadelphia, PA 19103-3291

(215) 299-2088

Thomas M. Keenan
Keenan, Ciccitto & Brant
376 East Main Strect
P.O. Box 19426
Collegevilie, PA 19426
(610) 489-6170

Attorneys for Applicant

Date: Dccember 8, 1999
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APPLICATION FOR APPROVAL OF TRANSFER ’
AND EXERCISE OF COMMON CARRIER OR CONTRACT RIGHTS :

BEFORE THE PENNSYLVANIA PUBLIC UTILITY COMMISSION

Application of _MAIN LINE TRANSIT SERVICE, INC.
{(Apgplicant/Transteree-8uyen)

for the approval of the transfer and to exercise the right

asa Common camier, described at Docket
(common-contract) ’

No2-000858018 , FoiderNoc.2 2q-1 issued to

BENNETT TAXI SERVICE, INC, -
(Transferor - Seller)
for transpertation of Parcons in paratrrancsit ccrvlce
(persons-nousehcld goods)

SEZ INSTRUCTIONS BEFORE COMPLETING APPLICATION

4. MAIN LINE TRANSIT SERVICE, INC,
(fuil and correct name of applicant/transferee)

MAIN LINE TRANSIT SERVICE, INC.
(Trade name, if any)

The trace name HAS been registered with the Secretary of the Commonwealth
(has or has nct)

on. June 14, 1998tach ccpy of stamped registration form).
(date)

‘3. 303 East Church R4.
(Business street address) (P.O. Box, if any)

T o oam amr e ) s g o

Klng o} Prussia, el J.‘.:-’J_ch._q 19406 5102778636

(City) (County)  (State} @p) (Telephcne)

th.

4 ficant's attorney (for this application) is:
App y 376 East Main Street

Themas M. Xeenan, EZsc., 2.0, Box 26460, Colleceville, PA 18426 ~ (610)489-
(Name} (Address) _ (Telephone) 6170

-3- ’

EXHIBIT “A”
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. Any documents shouid be mailed to:

tn

Transferee: Clifford Kingsley 303 E.Church Rd. Kinc of Prussia. Penna’. 19406

(Name) (Address)
Transferor 2ennett Taxi Service Inc. P.0. Box 342 Bryn Mawr,Penna. 19010
(Name) (Address)
6. Applicant doss not hold Pa. P.U.C. autherity under Docket Number
(does cr does not)
A- and operates as a ‘ carrier.
{common or contract) ' N
7. Appiicant _does not hoid Interstate Commerce Commission autherity at Dacket No.

(does or dces not)

8. Applicant is (check one):
O Individual.

C Partnership. Must attach a ccpy cf the partnership agreement (unless' a copy is presently on file with
PUC), and list names and addressas of partners belcw (use additional shest if necessary).

{Name) (Address)

& Corporation. Organized under the laws of the state of Pennsvlvania

and qualified to do business in Pennsyitvania by registering with the Secretary of the Commonweaith

ON __ Tiurg 14 3g0og (Attach copy of Certificate of Inccrporation or Authority and siatement of

T

* charter purpose). Inciude as an attachment a list of corporate officers and their titles and the names, addresses
and numter of shares held by each stockhoider.
8. If applicant, its stockhokder or partnership members are in control of or affiliated with any oriiter carrier, state

name of carmier(s), Docket Number(s) and naturs of conirel or affiliation.

10. Applicant proposes to acquire __part of the operating rights now held by transferor. Aftach sheet
(ail or part) . :

describing rights to be transferred tc applicant and rights to be retainad by trapsferor, if any. If any rights are to

be omitted give reasons.

14. The reason for the transfer Is Asset Acguisition
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BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION
APPLICATION OF MAIN LINE : DOCKET NO.: A-00116172

TRANSIT SERVICE, INC.

BRIEF OF APPLICANT MAIN LINE TRANSIT SERVICE, INC.
IN SUPPORT OF ITS MOTION TO DISMISS THE PROTEST
OF NORRISTOWN TRANSPORTATION COMPANY

Applicant, Main Line Transit Service, Inc. (“*Main Line™), by and through its undersigned
counsel, hereby submits the following brief in support of its motion to dismiss the protest of
Norristown Transportation Company (“Norristown”) (the “Motion™) on the grounds that the

protest is insufficient as to substance under 52 Pa. Code § 5.101(a)(3).

L. BACKGROUND

On or about July 27, 1999, Main Line filed with the Pennsylvania Public Utility
Commission (the “Commission™) an Application for Approval of Transfer and Exercise of
Common Carrier or Contract Rights (the “Transfer Application™). A true and correct copy of the
Transfer Application, sans exhibits, is attached as Exhibit “A” to the Motion. The Transfer
Application requests that the Commission approve Main Line’s purchase of certain assets
currently owned by Bennett Taxi Service, Inc. (“Bennett”), including the PUC certificates owned
by Bennett and operated under the fictitious names of Main Line Paratransit and The Connector.

Bennetl is a certificated carrier authorized, inter alia, to transport persons in paratransit service

between points in the townships of Upper Merion, Lower Merion and the borough of Narberth,



Montgomery County, and the townships of Radnor, Haverford, Marple and Newtown, Delaware

County.

On or about October 14, 1999, Norristown filed with the Commission a protest (the
“Protest™) o the Transfer Application. A truc and correct copy of the Protest is atlached as
Exhibit “B” to the Motion. The Protest requests that the Commission deny the Transfer
Application on the sole basis that approval “will have an adverse impact on Norristown in that
Noiristown and [Main Line] will be in direct competition with one another for the transportation
of passengers.” 1d. at 4 5. The Protest also avers that “Norristown is able to meet any need
which exists for this type of service.” Id,

The Commission should dismiss Norristown’s Protest with prejudice because it is
insufficient as to substance under 52 Pa. Code § 5.101(a)(3)." Specifically, the Commission has
found that where the presumption of continuing necessity applies, evidence of adversc impact is
not a sufficient basis upon which to deny a transfer application. Insofar as adverse impact
represents the sole basis of Norristown’s Protest, the Protest is deficient and should be dismissed.
In the alternative, because evidence of adverse impact is irrelevant in the context of a transfer
proceeding, Norristown should be barred from introducing any evidence of adverse impact at a

hearing with respect to the Protest.

"Section 5.101(a)(3) of the Pennsylvania Code provides in relevant part, “A preliminary motion is available to
participants . . . and shall be limited to . . . [a] motion to dismiss a pleading that is insufficient as to substance.™ 52
Pa. Code § 5.101(a)(3).



I1. ARGUMENT

A. Evidence Of Adverse Impact Is Not A Sufficient Basis Upon Which To Deny
A Transfer Application.

Section 1102(a)(3) of the Public Utility Code authorizes a public utility to acquire, or to
transfler, the title to any tangible or intangible property used or useful in the public service. 66
Pa.C.S.A. § 1102(a)(3). In a transfer proceeding, the applicant bears the burden to demonstrate

that it possecsses the technical and financial fitness to perform the proposed service. See 52 Pa.

Code § 41.14(b); Inre: Erie Transp. Serys., Inc,, 72 Pa. P.U.C. 113 (1990).

The Commission and Pennsylvania courts recognize two bases upon which a transfer
application can be dented. First, the Commussion can deny a transfer application where it finds
that the applicant does not possess the technical and financtal ability 1o provide the proposed
service. 52 Pa. Code § 41.14(b); Inre; L. Joseph Williams t/d/b/a Executive Limousine Serv.,
78 Pa. P.U.C. 41 (1993). Altemnatively, the Commission can deny a transfcr application where
the protestant establishes that the authority sought to be transferred has been abandoned by the

transferring carrier. Inre: Erie Transp. Servs., Inc., 72 Pa. P.U.C. 113 (1990).

Here, the Protest does not aver that Main Line lacks the technical and/or financial fitness

to acquire Bennelt’s existing paratransit authority,” or that Bennett has abandoned that authority.”

* Although not placed in issuc by Protestant, Mail Line’s fitness can hardly be challenged, as it will be owned and
operated by Clifford and Barbara Kingsley, who have successfully owned and operated another certificated
paratransit company, Tri County Transit Service, Inc. for many years. This fact is well known to Nosristown's
owners, who are related to Mrs. Kingsley. Furthermore, Norristown, Tri County and Bennett all are members of
Suburban Transit Network, Inc. t/d/b/a Transnet, which is designated by the Pennsylvania Department of
Transportation as the Senior Citizen Shared Ride Coordinator for Montgomery County, Pennsylvania, and is
responsible for providing a system of coordinated paratransit services to Montgomery County residents.

" Even if the Protest did aver that Bennett had abandoned the proposed service, such an averment would not
withstand scrutiny. Abandonment requires proof that the carrier intended to abandon the service “together with

3



Rather, the Protest avers merely that approval of the Transfer Application will have an adverse
impact on Norristown’s business. As demonstrated below, such evidence, standing alone, is

insufficient to justify denial of a transfer application.

Section 41.14(a) of the Public Utility Code provides that an applicant seeking motor
common carrier authority must show a public demand or need for the service. 52 Pa. Code
§ 41.14(a). In reality, this subscction addresses the standards applicable to a request for new
operating authority. In a transfer proceeding, it has long been held that the applicant does not
need to prove that there exists a public demand or need for the underlying servicc to be
transfcrred; rather, it is presumed that the demand or need, having previously been found,

continues 1o exist at the time of the transfer. South Hills Movers, Inc. v. Pennsylvania Public

Utility Comm’n, 601 A.2d 1308, 1309 (Pa. Commw. Ct. 1992); In re: Erie Transp. Servs., Inc.,

72 Pa. P.U.C. 113 (1990). This presumption is called the “presumption of continuing necessity,”
and it applies where the acquiring carricr proposes to provide a service that does not differ from

the service that had been provided by the transferring carrier. Inre: L. Joseph Williams t/d/b/a

Exccutive Limousine Serv., 78 Pa. P.U.C. 41 (1993).4

In theory, the presumption of continuing necessity can be rebutted by a protestant to a
transfer application. However, neither the Commuission nor the Pennsylvania courts consider that

a protestant has met its burden to rebut the presumption where, as here, the sole basis of the

external acts by which that intent [was] carried into effect.” Inre: Erie Transp, Servs,, Ing,, 72 Pa. PU.C. 113
(1990). Here, the record will show without a shadow of a doubt that pursuant to its paratransit authority, Bennett
has provided, and continues to provide, in excess of 2,500 paratransit trips cach month to senior citizens and other
cligible riders. Once again, the suggestion that Bennett's rights have been abandoned and therefore cannot be
transferred is ludicrous.



protest is merely that approval of the transfer application will adversely impact the protestant’s
business. In fact, the Commission has stated precisely the opposite; namely, that “competition
[1s] irrelevant in a transfer proceeding . . . [and that] adverse economic impact resulting from

increased competition is not a sufficient basis to deny a transfer application.” Inre: L. Joseph

Williams t/d/b/a Executive Limousine Serv., 78 Pa. P.U.C. 41 (1993).

Moreover, Pennsylvania courts that have considered what evidence might successfully
rebut the presumption of continuing necessity have rejected the argument that the lack of public
need can be established by proof that the carrier is not currently providing the service. For
example, in In re: Byerly, the protestant argued that there was no public demand or need for the
proposcd service because the transferor had never “transported any building supplies, building
meterials [sic], sand or gravel and that since 1965 he received no requests to nor did he in fact
transport any coal.” Inre; Byerly, 270 A.2d 186, 189 (Pa. 1970). Rejecting this argument, the
Pennsylvania Supreme Court stated that “[t]The fact that a carricr has not transported the
certificated product and that fact that he has not been requested to do so does not rebut the
presumption of continuing necessity.” Id. The Commission reached the similar conclusion

several years later in Inre: L. Joseph Williams t/d/b/a Executive Limousine Serv., 78 Pa. P.U.C.

41 (1993). Here, after reaffirming that the presumption of continuing necessity applies in
transfer proceedings, the Commission concluded that “mere evidence that the transferring carrier
has not provided the service under the rights to be transferred may not be sufficient [to rebut the

presumption].” Id.

Main Line secks to provide services identical to those provided by Bennett.



The Commission’s finding that adverse impact is not a sufficient basis upon which to
deny a transfer application, coupled with the Pennsylvania Supreme Court’s conclusion that the
frequency of services provided does not accurately reflect the “public need” for the service,
reflects that evidence of adverse impact, standing alone, does not constitute a legally cognizable
basis upon which to protest a transfer application. Therefore, insofar as the Protest avers merely
that approval of the Transfer Application will have an adverse impact on Norristown’s business,

the Protest is insuflTicient as to substance and should be dismissed.

B, In The Alternative, Norristown Should Be Precluded From Introducing
Evidence Of Adverse Impact In Support Of The Protest.

As discussed in Section II(A) above, the Commission has found that where the
presumplion of continuing necessity is applicable, evidence of adverse impact, 1.e. that
Norristown’s business will suffer if the Transfer Application is approved, is irrelevant in the
context of a transfer proceeding. Accordingly, if the Motion to Dismiss is not granted at this
time, Norristown nevertheless should be barred from introducing evidence of adverse impact in

support of its Protest to the Transfer Application.



I1I. ONCLUSION
For all of the forcgoing reasons, Main Line respectfully requests that the Commission
dismiss Norristown’s Protest with prejudice or, in the alternative, preclude Norristown from

introducing evidence of adverse impact at a hearing with respect to the Protest.

Resgpectfully submitted,
C (il @MZ
o ;

1
arnett Satinské O

Marci A. Love

Fox, Rothschild, O’Bricn & Frankel, LLP
2000 Market Street

Tenth Floor

Philadelphia, PA 19103-3291

(215) 299-2088

Thomas M. Keenan
Keenan, Ciccitto & Brant
376 East Main Street
P.O. Box 194206
Collegeville, PA 19426
(610) 489-6170

Attorneys for Applicant

Date: December 8, 1999



BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION
APPLICATION OF MAIN LINE : DOCKET NO.: A-00116172

TRANSIT SERVICE, INC.

ORDER
AND NOW, upon consideration of Applicant Main Linc Transit Service, Inc.’s Motion to
Dismiss the Protest of Norristown Transportation Company or, in the Allternative, Motion in
Limine, and any response thereto, it is hereby ORDERED that the Motion is GRANTED. It is

further ORDERED that the Protest is DISMISSED with prejudice.




BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION
APPLICATION OF MAIN LINE ; DOCKET NO.: A-00116172

TRANSIT SERVICE, INC.

ORDER
AND NOW, upon consideration of Applicant Main Line Transit Service, Inc.’s Motion Lo
Dismiss the Protest of Norristown Transportation Company or, in the Alternative, Motion in
Limine, and any responsc thereto, it is hereby ORDERED that the Motion is GRANTED in part
and DENIED in part. It is further ORDERED that Norristown is precluded from introducing any

evidence of adverse impact in support of its Protest to the Transfer Application.




CERTIFICATE OF SERVICE

I hereby certify that 1 have this day served by first class mail, postage prepaid, true copies
of Applicant Main Line Transit Service, Inc.’s Motion to Dismiss the Protest of Norristown
Transportation Company, or in the Alternative, Motion in Limine, together with Brief and
proposed forms of Order in connection therewith, upon the participant, listed below, in

accordance with the requirements of 52 Pa. Code § 1.54.

Larisa Tenberg

Law Offices of John J. Gallagher, P.C.
Suite 1100

1760 Market Street

Philadelphia, PA 19103

Attorney for Protestant

Norristown Transportation Company

it

arnett Satmsky

Fox, Rothschild, O’Brien &Fra el, LLP
2000 Market Street, 10" Floor
Philadelphia, PA 19103

Attorney for Applicant

Dated this 8" day of December, 1999
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Law OFFICES

JOHN J. CALLAGHER, P.C.

JOHN |. GALLAGHER . \ '_] q SUITE 1160
MICHAEL S, FIENRY © 1760 MARKET STREET
LAURA C. MULDOWNEY * PHILADELPHIA. PA. 19103

l
JosEPH H. MELTZER .,.k LJ \_,,_, L
LARISA TENBERG * (ﬂla) 063-1555
FAX (215) 963-2104
E-MAIL: jjzl @ix.netcom,com

" ALSO MOMBER NT HAR

December 20. 1999

Commonwealith of Pcnnsylvania n i
- f 3
Pcnnqylvama Public Utility C,omu__me__, ‘J {\f \[ i 7 f:a..s V!i ffn. U
Mr. James McNulty, Sccretary
: vy
P.0. Box 326 FOLOER bee
Harrisburg, PA 17120 =Y 2w 1999

RE:  Application of Main Line Transit Service, Inc, VAP, LB ST Y Gl
A 00] 16]7? C;,Ll' ’*” ir{‘ ':v A ”JOQfQi“.‘

i S' ’—"L n};_ !f
Dear Mr. McNulty:
Enclosed for filing arc an original and one copy of Protestant Norristown

Transportation Company’s Reply to Applicant’s Motion to Dismiss The Protest of
Norristown Transportation Company Or, In The Alternative, Motion In Limine.

Thank yvou for your attention to this matter,

Very truly yours,

(%ZA”I\S - @(/(/é”/’ g

LARISA TENBERG

Enclosure
ce: Barnett Satinsky, IEsq. (w/encl.)

Thomas M. Keenan, Esy. (w/encl.)

SRB
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BEFORE THE PENNSYLVANIA PUBLIC UTILITY COMMISSION

APPLICATION OF MAIN LINE : DOCKET NO.: A-00116172
TRANSIT SERVICE, INC. :
| Moyl |
IJ ., !L_P < |l | A
PROPOSED ORDER LA N b
AND NOW. this day of , 1999, upon consideration of

Applicant’s Motion to Disnuss The Protest Of Norristown Transportation Company Or,
In The Alternative, Motion in Limine and Protestant’s Response thereto, it is hereby

ORDERED that said Motion is DENIED.

BY THE COURT:

FeUE N eU

oA PUBLIC UTILITY (7323 g8ice

SECRETARY'S et Al

LAW OFFICES
SUITE 1100 » 1760 MARKET STREET « PHILADELPHIA, PA. 19103




BEFORE THE PENNSYLVANIA PUBLIC UTILITY COMMISSION
APPLICATION OF MAIN LINE : DOCKET NO.: A-00116172
TRANSIT SERVICE, INC. '

PROTESTANT NORRISTOWN TRANSPORTATION
COMPANY’S REPLY TO APPLICANT MAIN LINE TRANSIT SERVICE
INC.’S MOTION TO DISMISS THE PROTEST OF NORRISTOWN
TRANSPORTATION COMPANY OR, IN THE ALTERNATIVE, MOTION IN
LIMINE
Protestant, Norristown Transportation Company (“Protestant™). by and through its
undersigned counsel, hereby submits the Reply to the Applicant Main Linc Transit

Service, Inc.’s (“Applicant’™) Motion to Dismiss the Protest Of Norristown Transportation

Y
Company Or, In The Alternative, Motion In Limine. In support thereol, Protestant avers
el

the following: D O C M @@Q"”

UMy e, I8
1. Admitied. FO I <’>L_; ; D
LDEp # Y

2. Admitted.

3. Denied. The Protest is in writing and therefore speaks for itself.

4. Denied. The allegations contained herein constitute conclusions of law to
which no affirmative response is required. By way of further answer, the statute s in
writing and therefore speaks for itself.

5. Denied. The allegations contained herein constitute conclusions of law to
which no affirmative response is required. By way of further answer, the statute is in
wriling and therefore speaks for itself.

6. Denied. The issues of lack of fitness and abandonment are always

relevant in a transler proceeding regardless of whether a protestant raised them in its

LAW OFFICES
SUITE 1100 » 1760 MARKET STREET « PHILADELPHIA, PA. 19103




proicst or not. By way of further answer, Protestant intends to present evidence of lack of
fitness and abandonment.

7. Denied. The allegations contained herein constitute conclusions of faw to
which no affirmative response is required. By way of further answer, the statute is in
writing and therefore speaks for itself. Furthermore, the presumption of continuing
necessity is rebuttable.

8. Denied. The allegations contained herein constitute conclusions of law to
which no affirmative responsc is required. By way of further answer, Protestant intends
1o present evidence of abandonment.

9. Denied. The allcgations contained herein constitute conclusions of law to
which no affirmative response is required. By way of further answer, Protestant intends
lo present evidence of abandonment.

10. Denied. The allegations contained herein constitute conclusions of law to
which no affirmative response is required.

1. Denied. The allegations contained herein constitute conclusions of law to
which no affirmative response is required. By way of further answer, Protestant intends
to present evidence of abandonment.

12. Denied. The protest is in writing and therefore speaks for itself. The
allegations contained herein constitute conclusions of law to which no affirmative
response is required. By way of further answer, the issues of lack of fitness and
abandonment are always relevant in a transfer proceeding regardless of whether a
protestant raised them in its protest or not. Furthermore, Protestant intends to present

evidence of lack of fitness and abandonment.

LAW OFFICES
SUITE 1100 » 1760 MARKET STREET * PHILADELPHIA, PA. 19103




13. Denied. The allegations contained herein constitute conclusions of law to
which no affirmative response is required. By way of further answer, Protestant intends
to present evidence of lack of litness and abandonment.

WHEREFORE, Applicant’s Motion to Dismiss The Protest Of Norristown

Transportation Company Or, [n The Alternative, Motion In Limine should be denied.

Respectfully submitted.

_(f/éur 1S Gl @/{A/é—@g) g

BY: LARISA TENBERG. ESQUIRE
Attorney for the Protestant

LAW OFFICES
SUITE 1100 » 1760 MARKET STREET * PHILADELFPHIA, PA. 19103




BEFORE THE PENNSYLVANIA PUBLIC UTILITY COMMISSION
APPLICATION OF MAIN LINE : DOCKET NO.: A-00116172
TRANSIT SERVICE, INC. ;

BRIEF OF PROTESTANT NORRISTOWN TRANSPORTATION COMPANY
IN SUPPORT OF ITS REPLY TO MAIN LINE TRANSIT SERVICE, INC.’S
MOTION TO DISMISS OR, IN THE ALTERNATIVE, MOTION IN LIMINE

Protestant, by and through its undersigned counsel, hereby submits the following
brief in support of its Reply to Applicant’s Motion to Dismiss the Protest of Norristown

Transportation Company Or, [n The Alternative. Motion In Limine.

BACKGROUND

By notice published in the Pennsylvania Bulletin on September 25, 1999, Applicant
sought the approval of transier and exercise of common carrier or contract rights under
the transfer of the paratransit rights under the certificate issued at A-00089018, .4, A
(rue and correct copy of the Scrvice of Notice of Motor Carrier Applications lrom the
Pennsylvania Bulletin, Vol. 29, No. 39, September 25, 1999, is attached hercto as Exhibit
AT

On or about October 14, 1999, Protestant filed a protest to the ‘Transfer Application.
A true and correct copy of the protest is attached hereto as Exhibit *B”.

On or about November 8. 1999, the applicant filed a Motion to Dismiss The Protest
Of Norristown Transportation Company Or, In The Alternative, Motion In Limine. A

true and correct copy of the Applicant’s Motion to Dismiss The Protest of Norristown

LAW OFFICES
SUITE 1100 = 1760 MARKET STREET + PHILADELPHIA, PA. 19103




Transportation Company Or, In The Alternative, Motion In Limine is attached as Exhibit
“C” hereto.

ARGUMENT
I Applicant’s Motion to Dismiss The Protest Of Norristown Transportation
Company Or, In The Alternative, Motion In Limine should be denied because the
motion was untimely filed.

Pennsylvania Public Utility Commission treats a protest as a pleading. As such,
the applicant may lile a motion to dismiss within 20 days after the closing date lor the
filing of protests. 52 Pa. Code § 3.381(c)(3).

Protestant filed its protest on October 14, 1999. A truc and correct copy of the
protest is attached hereto as Exhibit “B”. The closing date for the filing of protests was
October 18, 1999, A truc and correct copy of the Service of Notice of Motor Carrier
Applications from the Pennsylvania Bulletin, Vol. 29, No. 39, September 25, 1999, is
attached hereto as Exhibit “A”. As such, the deadline [or filing a motion to dismiss was
November 8, 1999. Applicant’s Motion to Dismiss The Protest Of Norristown
Transportation Company Or, In The Alternative, Motion In Limine was liled on or about
December 8, 1999, i.c., one month after the deadline. A true and correct copy of the
Applicant’s Motion is attached hereto as Exhibit *C™.

WHEREFORE, Applicant’s Motion to Dismiss The Protest Of Norristown
Transportation Company Or, In The Alternative, Motion In Limine should be denied as
untimely filed.

11 Applicant’s Motion to Dismiss The Protest Of Norristown Transportation

Company Or, In The Alternative, Motion In Limine should be denied beeause

LAW OFFICES
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Protestant Has Standing To Protest The Application Of Main Line Transit Service
Based On Applicants Lack Of Fitness.

Public Utility Code authorizes a public utility to acquire, or 1o transfer, the title to
any tangible or intangible property used or useful in the public scrvice. 66 Pa.C.S.A. §
1102(a)(3). Mowever, the applicant bears the burden to demonsirate that it possesses
fitness to perform the proposed service. See 52 Pa. Code § 41.14(b). Fitness
encompasses three concepts: the applicant must possess the technical and financial ability
Lo provide the proposed service, and authority may be withheld if the record demonstrates
that the applicant lacks a propensity to operate safely and legally. RE O’Connor, 54
Pa.P.U.C. 547 (1980). The Commission can deny a transfer application where it finds
that the applicant did not meet the above requirements. 52 Pa. Code § 41.14(b); In re: L.

Joseph Williams t/d/b/a Executive Limousine Serv., 78 Pa.P.U.C. 41(1993). Also. the

Commission can deny a transfer application where the protestant establishes that the
authority sought to be transferred has been abandoned by the transferring carrier. In re:

Lirie Transp. Servs., Inc., 72 Pa. P.U.C. 113 (1990).

Based on the above, even though Main Line filed an Application for Approval of
Transfer, Applicant still bears the burden to demonstrate that it possesses fitness, whether
“or not the issuc of fitness was raised in the protest. Protestant’s investigation revealed
that applicant’s principle is operating illegally under the authority granted. Moreover, the
investigation revealed that part of the authority has been abandonced.

WHEREFORE, Applicant’s Motion to Dismiss Or, In The Alternative, Motion In

Limine shall be denied.

LAW OFFICES
SUITE 1100 « 1760 MARKET STREET « PHILADELPHIA, PA. 19103




ITI.  In The Alternative, Norristown Should Not Be Precluded From Introducing
Evidence Of Adverse Impact In Support Of The Protest.

[n cases involving applications for transfer ol motor carrier rights under a certificate
ol public convenience, the applicant need not prove necessity, but rather there is a
presumption of continuing public need for the service authorized by the certificate.

Bycrly v. Pa. Public Utility Commission, 440. Pa. 521,270 A.2d 186 (1970). However,

this presumption is rebuttable. Where there is a proof of abandonment of the certificate
of public convenience, the applicant is still required to prove nceessity. 1d. When the
proof of continuing necessity becomes applicable, the evidence of adverse impact
becomes relevant. 52 Pa. Code § 41.14 (¢).

Based on Protestant’s investigation, Applicant abandoned at lcast part of its authority.
As such, evidence of adverse impact becomes relevant in the context of a transfer
proceeding.

WHEREFORE. Protestant should not be barred from introducing evidence of adverse

tmpact in support of its Protest Lo the Transfer Application.

Respectlully submitted,

.
% ';\gad /eébéefg/'

BY: LLARISA TENBERG, ES%RE
Attorney for the Protestant

LAW OFFICES
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BEFORE THE PENNSYLVANIA PUBLIC UTILITY COMMISSION

APPLICATION OF MAIN LINE
TRANSIT SERVICE. INC.

DOCKET NO.: A-00116172

CERTIFICATE OF SERVICE

[, hereby certify that on this 20th day of December, 1999, I mailed by first class
mail, postage prepaid. a copy of the Reply to the Applicant’s Motion to Dismiss The

Protest of Norristown Transportation Company Or, In The Alternative, Motion In [imine

lo:

Commonwealth of Pennsylvania
Pennsylvania Public Utility commission
Mr. James McNulty, Sccretary

P.O. Box 3265

Harnsburg, PA 17120

Barnett Satinsky, Esquire

Fox, Rothchild, OBrien & I'rankel, LLP
2000 Market Street, 10™ Floor
Philadelphia, PA 19103

Thomas M. Keenan
Keenan, Ciccitto & Brant
376 East Main Street
P.O. Box 19426
Collegeville, PA 19426

r%,éwfw._ @c/ubef g

CARISA TENBERG. ESQUIRE

LAW OFFICES

SUITE 1100 » 1760 MARKET STREET « PHILADELPHIA, PA. 19103
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COMMONWEALTH OF PENNSYLVANIA
PENNSYLVANIA PUBLIC UTILITY COMMISSION

N RE:

APPLICATION OF A00116172
MAIN LINE TRANSIT SERVICE, INC.

Application to transport persons in parairansit service between points in the counties of Montgomery and

Delaware and from points in said county to points in Pennsylvania, and return.

PRCTEST OF NORRISTOWN TRANSPORATION COMPANY
TG THE APPLICATION GF
MAIN LINE TRANSIT SERVICE. INC.

1. Morristown Transporiation Company (Norristown) protesis the Application of Main Line
Transit Service, Inc. (Applicant).

2. Norristown is a certified public utility authorized to transport persons in paratransit service
between points in the county of Pennsylvania with certain restriction. A description of Norsistown's certified area
is contained in its tariif which is attached hereio and marked Exhibit "A”. Norristown’s address is 41 Burnside
Avenue, Norristown, PA 19403.

3 Norristown's attorney is Larisa Tenberg, Esquire, 1760 Market Street, Suite 1100,
Philadelphia, PA 19103,

d, Applicant is seeking the right to transport persons in parairansit service between poinis in,

counties of Delaware and Montgomery, and from points in said county to points in Pennsylvania, and return.

LAW OFFICES
SUITE 1100 = 1760 MARKET STREET » PHILADELPHIA, PA. 19103




Pt

5. if the Commission grants ihis epplication. 1t will have an adverse impact on Norrisiown in
that Marristown and applicant will te in direct competition with one anather for the transporiation of passengers.
Marrisicwn is able to meet any nead which sxists for his type of senvice.

6. Proiest to this application are due on or before October 18, 1898, This is a timely protest
and therefore Morrisiown is eniitled {o pariicipate in this proceeding as a parly intervenor pursuant to 52 PA,
Code 5.381.

7. Pursuant to 333(c) of the Pennsylvania Public Utiity Code, demand in made upon
applicant to furnish protestani's counsel with & list of the names and addresses of wilnesses he iniends to call
and a brief summary of the proposed testimony; in particular, compiaints, if any, against the services of the
protestant.

WHEREFORE, Norristown, respectfully requests this Commission to deny the Application of Main
Line Transit Service, Inc.

Respectfully submitted,

;
/. N
.
PN . :
B R CoLrn 2700
P A AN —a LT
BTSN 3 L e

. Yo
LARISA TENBERG, ESQUIRE
Altorney for Protestant
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IN RE:

APPLICATION OF

MAIN LINE TRANSIT SERVICE, INC.

COMMCNWEALTH OF PENNSYLVANIA
PENNSYLVANIA PUBLIC UTILITY COMMISSION

A.00116172

CERTIFICATE OF SERVICE

Transit Service, Inc.

Main Line Transit Service, Inc.
303 East Church Road
King of Prussia, PA 19406

R

I, hereby certify that on this 14th day of October, 1998, | mailed by first class mail, postage
prepaid, a copy of ihe foregeing Protest of Morristown Transportation Company the Application of Main Line

o ot
SAIDAS Ao Ay ;-12,.

21
LARISA TENBERG, ESQUIRE

LAW OFFICES
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o

VERIFICATION

LARIS TENBERG, ESQUIRE verifies that he/she is acquainted with the facts and information set forth in
the foregoing pleadings are true and correct io his/ner knowledge, information and belief; and that the foregeing
Verification is made subject to the penalties of 18 Pa. C.S. Section 4804 relating to unsworn falsification to

authorities.

7 .v;,f

\H—,’,‘l . ] '/ j’ .
L I . I A I
AN i n P

LARISA TENBERG, ESQUTRE
v _J

paTE: [/ /c ;

!
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Puzlic Mesting held Janueary 18, 1587

Commisslicners Prasant

Jonn M. Quain, Chairmean

Lisa Crutchfisld, Vice-Chalrman

John Hangser

David W. Rolka

Robert X. Blocm
ipplication of Norristown Transocertation 3-0010653¢%
Company, & ccrpecration cf the Ccmmenwsalin I.o4
cf Pennsvylvania, fcr the acdditiconal right,
to traﬁspo:t 85 & CCmach carrier RY molcr
venicle, perscns in paratransii service,
cetwean points in ths borsugh cf Norristown,
and within an airliine discance ci five
(3) stat ' 2 limits of sald
Ccorough z of Whitemarsh, all
in Ment

Ravmond A. Thistle, Jr. for the
Thomas, Thomas, Armstrong & Nie

ant
Datricia Armstrong
for protestant, Xrapi’s Coa Inc

BY THE COMMISSION:

This matter ccnes before the Commissicn on an
application filed March 22, 1996. Public notice cof the
application was given in the Pennsylvania Bulletin of april 27,
18%6. A single prstest was yecelved by the abeocve-menticned
carrier. now unopocsed appllication is certified to the
Commission decision without oral hearing. The record
consists of TzZzments entersd oy tThe zpplicant arnd six
SUDDOrTinNg

ic ala, genaral managayr cf Nerristown

Transportatlios v (applicant or Norristown Trans) is
autherized wo maks tThis statamant cn 2ehalf of the agplicant
Chevmela nas been expleved Zv acplicant for twenty (20} years and
is familiar with 2ll phases cf applicani’s operaticons. The sols2
shareholder of apolicant is Trank Smith. Frank Smith cwns 100%
¢f ths commen capizal stock =f applicant and aiso owns 100% of
the commen capital stock cf Noxristeown ¥zllow Cab Co., Inc. at
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BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION
APPLICATION OF MAIN LINE : DOCKET NO.: A-00116172

TRANSIT SERVICE, INC.

APPLICANT MAIN LINE TRANSIT SERVICE,
INC.’S MOTION TO DISMISS THE PROTEST OF
NORRISTOWN TRANSPORTATION COMPANY
R, I RNATIV T1 LIMINE
Applicant, Main Line Transit Service, Inc. (“Main Line™}, by and through its undersigned
counsel, hereby moves the Pennsylvania Public Utility Commission (the “Commission™) to
dismiss the protest of Norristown Transportation Company (*“Notristown™) on the grounds that

the protest is insufficient as to substance under 52 Pa. Code § 5.101(a)(3). In support thereof,

Main Line avers the following:

1. Onor about July 27, 1999, Main Line filed with the Commission an Application for
Approval of Transfer and Exercise of Common Carrier or Contract Rights (the “Transfer
Application™). A true and correct copy of the Transfer Application, sans exhibits, is attached as

Exhibit “A” hereto.

2. The Transfer Application requests that the Commission approve Main Line’s
purchase of certain assets currently owned by Bennett Taxi Service, Inc. ("Bennett”), including
the PUC certificates owned by Bennett and operated under the fictitious names of Main Line

Paratransit and The Connector. Bennett is a certificated carrier authorized, inter alia, to

transport persons in paratransit service between points in the townships of Upper Merion, Lower



Merion and the borough of Narberth, Montgomery County, and the townships of Radnor,

Haverford, Marple and Newtown, Delaware County.

3. On or about October 14, 1999, Norristown filed with the Commission a protest (the
“Protest”) to the Transfer Application. A true and correct copy of the Protest is attached as
Exhibit "B” hereto. The Protest requests that the Commission deny the Transfer Application on
the sole basis that approval “will have an adverse impact on Norristown in that Norristown and
[Main Line] will be in direct competition with o;}e another for the transportation of passengers.”
Id. at 9 5. The Protest also avers that “Norristown 1s able to meet any need which exists for this

type of service.” 1d.

4. Section 1102(a)(3) of the Public Utility Code authonzes a public utility to acquire, or
to transfer, the title to any tangible or intangible property used ar useful in the public service.

66 Pa.C.S.A. § 1102(a)(3).

5. Pennsylvania courts and the Commission have recognized two bases upon which a

transfer application can be denied: (1) lack of fitness; and (2) abandonment. Sec 52 Pa. Code

§ 41.14(b); Inre: L. Joseph Williams t/d/b/a Executive Limousine Serv., 78 Pa. P.U.C. 41

(1993); Inre: Ene Transp. Servs., 72 Pa. P.U.C. 113 (1990).

6. Norristown’s Protest does not aver that Main Line lacks the technical and/or financial
fitness to acquire Bennett’s cxisting paratransit operating authority, or that Bennett has
abandoned that operating authority; rather, the Protest merely avers that approval of the Transfer

Application will have an adverse impact on Norristown'’s business.



7. Although 32 Pa. Code § 41.14(a) provides that an applicant seeking motor common
carrier authority must show a public demand or need for the service, it is presumed that the
demand or need, once found, continues to exist at the time that the applicant seeks to transfer

that authority to a new carrier. 52 Pa. Code § 41.14(a); South Hills Movers, Inc. v.

Pennsylvania Public Utility Comm’n, 601 A.2d 1308, 1309 (Pa. Commw. Ct. 1992); In re: Erie
Transp. Servs,, [nc., 72 Pa. P.U.C. 113 {1990).

8. The presumption of continuing necessity is rebuttable; however, neither the
Commissian nor the Pennsylvania courts consider a protestant to have met its burden to rebut
the presumption where, as here, the sole basis of the protest is merely that approval of the

transfer application will adversely impact the protestant’s business.

9. In fact, the Commission has stated that “competition [is] irrelevant in a transfer

proceeding . . . [and that] adverse economic impact resulting from increased competition is not a

sufficient basis to deny a transfer application.” [nre: L. Joseph Williams t/d/b/a Executive

Limousine Serv., 78 Pa. P.U.C. 41 (1993).

10. Moreover, Pennsylvania cases that have considered what evidence might successfully
rebut the presumption of continuing necessity have rejected the argument that the lack of public
need can be established by proof that the transferor is not currently providing the service. Seg,
e.g,, Inre: Byerly, 270 A.2d 186, 189 (Pa. 1970) (“[t]he fact that a carrier has not transported
the certificated product and the fact that he has not been requested to do so does not rebut the
presumption of continuing necessity™); In re: L. Joseph Willi t/d/b/a Executive
Serv,, 78 Pa. P.U.C. 41 (1993) (“mere evidence that the transferring carrier has not provided the

service under the rights to be transferred may not be sufficient (to rebut the presumption]”).



11. Evidence of adverse impact, standing alone, does not constitute a legally cognizable

basis upon which to protest a transfer application.

12. Therefore, insofar as the Protest avers merely that approval of the Transfer
Application will have an adverse impact on Norristown’s business, the Protest is insufficient as

to substance and should be dismissed.

13. In the altemative, because evidence of adverse impact is rrrelevant in the context of a
transfer proceeding, Norristown should be precluded from introducing evidence of adverse

impact in support of its Protest to the Transfer Application.

Barmett Satinsky
Marci A. Love
Fox, Rothschild, O’Brien & Frankel, LLP
2000 Market Street

Tenth Floor

Philadelphia, PA 19103-3291

(215) 299-2088

Thomas M. Keenan
Keenan, Ciccitto & Brant
376 East Main Strect
P.O. Box 19426
Collegeville, PA 19426
(610) 489-6170

Attorneys for Applicant

Date: December §, 1999
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APPLICATION FOR AFPROVAL OF TRANSFER .
AND EXERCISE CF COMMON CARRIER OR CONTRACT RIGHTS :

EEFORE THE PENNSYLVANIA PUBLIC UTILITY COMMISSION

Appiicaticn of _MAIN LINE TRANSIT SERVICE, INC.
(ApplicanuTransieree-Suyer)

fcr the agproval of the transfer and to exercise the rigit

zsa Common carier, described at Decket
{commen-contracy) ’

NoA~D0D089018 ,FoiderNec.2, 2m-D , Issued to

BENNETT TAXT SERVICE, TNC,
(Transieror - Seller)
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SEZ INSTRUCTIONS BEFORE COMPLETING AFPLICATION

4. MaIN LINE TRaANSIT SERVICE, INC.
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BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION
APPLICATION OF MAIN LINE : DOCKET NO.: A-00116172

TRANSIT SERVICE, INC.

BRIEF OF APPLICANT MAIN LINE TRANSIT SERVICE, INC.
IN SUPPORT OF ITS MOTION TO DISMISS THE PROTEST
I I WN TRANSPORTATION MPAN
Applicant, Main Line Transit Service, Inc. (“Main Line”), by and through its undersigned
counsel, hereby submits the following brief in support of its motion to dismiss the protest of

Norristown Transportation Company (“Norristown”) (the “Motion™) on the grounds that the

protest is insufficient as to substance under 52 Pa. Code § 5.101(a)(3).

I. BACKGROUND

On or about July 27, 1999, Main Line filed with the Pennsylvania Public Utility
Commission (the “Commission”) an Application for Apprdval of Transfer and Exercise of
Common Carrier or Contract Rights (the “Transfer Application”). A true and correct copy of the
Transfer Application, sans exhibits, is attached as Exhibit “A” to the Motion. The Transfer
Application requests that the Commission approve Main Line’s purchase of certain assets
currently owned by Bennett Taxi Service, Inc. (“Bennett”), including the PUC certificates owned
by Bennett and operated under the fictitious names of Main Line Paratransit and The Connector.
Bennett is a certificated carrier authorized, inter alia, to transport persons in paratransit service

between points in the townships of Upper Merion, Lower Merion and the borough of Narberth,



Montgomery County, and the townships of Radnor, Haverford, Marple and Newtown, Delaware

County.

On or about October [4, 1999, Norristown filed with the Commission a protest (the
“Protest”) to the Transfer Application. A true and correct copy of the Protest is attached as
Exhibit “B” to the Motion. The Protest requests that the Commission deny the Transfer
Application on the sole basis that approval “will have an adverse impact on Norristown in that
Normistown and [Main Line] will be in direct competition with one another for the transportation
of passengers.” ]Id. at § 5. The Protest also avers that “Norristown is able to meet any need

which exists for this type of service.” Id.

The Commission should dismiss Norristown’s Protest with prejudice because it is
insufficient as to substance under 52 Pa. Code § S.lOl(a)(3).l Specifically, the Commission has
found that where the presumption of continuing necessity applies, evidence of adverse impact 1s
not a sufficicnt basis upon which to deny a transfer application. Insofar as adverse impact
represents the sole basis of Norristown’s Protest, the Protest is deficient and should be dismissed.
In the alternative, because evidence of adverse impact is irrelevant in the context of a transfer
proceeding, Norristown should be barred from introducing any evidence of adverse impact at a

hearing with respect to the Protest.

' Section 5.101(a)(3) of the Pennsylvania Code provides in relevant part, “A preliminary motion is available to
participants . . . and shall be limited to . . . {a] motion 1o dismiss a pleading that is insufficient as to subsiance.” 52
Pa. Code § 5.101(a)(3).



I1. ARGUMENT

A. Evidence Of Adverse Impact Is Not A Sufficient Basis Upon Which To Deny
A Transfer Application.

Section 1102(a)(3) of the Public Utility Code authorizes a public utility to acquire, or to
transfer, the title to any tangible or intangible property used or useful in the public service. 66
Pa.C.S.A. § 1102(a)}(3). In a transfer proceeding, the applicant bears the burden to demonstrate

that it possesses the technical and financial fitness to perform the proposed service. See 52 Pa.

Code § 41.14(b); Inre; Ecrie Transp. Servs,, Inc., 72 Pa. P.U.C. 113 (1990).

The Commission and Pennsylvania courts recognize two bases upon which a transfer
application can be denied. First, the Commission can deny a transfer application where it finds
that the applicant does not possess the technical and financial ability to provide the proposed
service. 532 Pa. Code § 41.14(b); Inre: L.J h Williams t/d/b/a Executive Limousi erv
78 Pa. P.U.C. 41 (1993). Alternatively, the Commission can deny a transfer application where

the protestant establishes that the authority sought to be trans{erred has been abandoned by the

transferring carrier. Inre: Erie Transp. Servs., [nc., 72 Pa. P.U.C. 113 (1990).

Here, the Protest does not aver that Main Line lacks the technical and/or financial fitness

to acquire Bennett’s existing paratransit authority,2 or that Bennett has abandoned that authority.?

* Aithough not placed in issue by Protestant, Mail Line's fitness can hardly be chaltenged, as it will be owned and
operated by Clifford and Barbara Kingsley, who have successfully owned and operated another certificated

" paratransit company, Tri County Transit Service, Inc. for many years. This fact is well known to Norristown’s
owners, who are related to Mrs. Kingsley. Furthermore, Norristown, Tri County and Bennett all are members of
Suburban Transit Network, Inc. /d/b/a Transnet, which is designated by the Pennsylvania Department of
Transportation as the Senior Citizen Shared Ride Coordinator for Montgomery County, Pennsylvania, and is
responsible for providing a system of coordinated paratransit services to Montgomery County residents.

¥ Even if the Protest did aver that Bennett had abandoned the proposed service, such an averment would not
withstand scrutiny. Abandonment requires proof that the carrier intended to abandon the service “together with

3



Rather, the Protest avers merely that approval of the Transfer Application will have an adverse
impact on Norristown's business. As demonstrated below, such evidence, standing alone, is

insufficient to justify denial of a transfer application.

Section 41.14(a) of the Public Utility Code provides that an applicant seeking motor
common carrier authority must show a public demand or need for the service. 52 Pa. Code
§ 41.14(a). In reality, this subsection addresses the standards applicable to a request for new
operating authority. In a transfer proceeding, it has long been held that the applicant does not
need to prove that there exists a public demand or need for the underlying service to be
transferred; rather, it is presumed that the demand or need, having previously been found,

continues to exist at the time of the transfer. South Hi vers, Inc. v. Pennsylvania Public

Utility Comm’n, 601 A.2d 1308, 1309 (Pa. Commw. Ct. 1992); In re: Erie Transp. Servs., Inc.,

72 Pa. P.U.C. 113 (1990). This presumption is called the “presumption of continuing necessity,”
and it applies where the acquiring carrier proposes to provide a service that does not differ from
the service that had been provided by the transferring carrier. Inre: L. Joseph Williams t/d/b/a

Executive Limousine Serv., 78 Pa. P.U.C. 41 (1993).”

In theory, the presumption of continuing necessity can be rebutted by a protestant to a
transfer application. However, neither the Commission nor the Pennsylvania courts consider that

a protestant has met its burden to rebut the presumption where, as here, the sole basis of the

external acts by which that intent [was] carried into effect.” Inre: Eric Transp. Servs., Inc,, 72 Pa. PU.C. 113
{1990). Here, the record will show without a shadow of a doubt that pursuant to its paratransit authority, Bennett
has provided, and continues to provide, in excess of 2,500 paratransit trips each month to senior citizens and other
eligible riders. Once again, the suggestion that Bennett's rights have been abandoned and therefore cannot be
transferred is ludicrous.



protest is merely that approval of the transfer application will adversely impact the protestant’s
business. In fact, the Commission has stated precisely the opposite; namely, that “competition
[is] irrelevant in a transfer proceeding . . . [and that] adverse economic impact resulting from

increased competition is not a sufficient basis to deny a transfer application.” Inre: [.. Josepi

Williams t/d/b/a Executive Limousine Serv,, 78 Pa. P.U.C. 41 (1993).

Morecover, Pennsylvania courts that have considered what evidence might successfully
rebut the presumption of continuing necessity have rejected the argument that the lack of public
need can be established by proof that the carrier is not currently providing the service. For
example, in In re: Byerly, the protestant argued that there was no public demand or need for the
proposed service because the transferor had never “transported any building supplies, building
meterials [sic], sand or gravel and that since 1965 he recetved no requests to nor did he in fact
transport any coal.” Inre; Byerly, 270 A.2d 186, 189 (Pa. 1970). Rejecting this argument, the
Pennsylvania Supreme Court stated that “[t]he fact that a carrier has not transported the
certificated product and that fact that he has not been requested to do so does not rebut the
presumption of continuing necessity.” Id. The Commission reached the similar conclusion
several years later in Inre: L. Joseph Williams t/d/b/a Executive Limousine Serv., 78 Pa. P.U.C.
41 (1993). Here, after reaffirming that the presumption of continuing necessity applies in
transfer proceedings, the Commission concluded that “mere evidence that the transferring carrier

has not provided the service under the rights to be transferred may not be sufficient [to rebut the

presumption].” Id,

* Main Line seeks to provide services identical to those provided by Bennett,



The Commission’s finding that adverse impact is not a sufficient basis upon which to
deny a transfer application, coupled with the Pennsylvania Supreme Court’s conclusion that the
frequency of services provided does not accurately reflect the “public need” for the service,
reflects that evidence of adverse impact, standing alone, does not constitute a legally cognizable
basis upon which to protest a transfer application. Therefore, insofar as the Protest avers merely
that approval of the Transfer Application will have an adverse impact on Norristown’s business,

the Protest is insufficient as to substance and should be dismissed.

B. In The Alternative, Norristown Should Be Precluded From Introducing
Evidence Of Adverse Impact In Support Of The Protest.

As discussed in Section [I(A) above, the Commission has found that where the
presumption of continuing necessity is applicable, evidence of adverse impact, 1.e. that
Norristown's business will suffer if the Transfer Application is approved, is irrelevant in the
context of a transfer proceeding. Accordingly, if the Motion to Dismiss is not granted at this
time, Norristown nevertheless should be barred from introducing evidence of adverse impact in

support of its Protest to the Transfer Application.



.  CONCLUSION

For all of the foregoing reasons, Main Line respectfully requests that the Commission
dismiss Norristown’s Protest with prejudice or, in the alternative, preclude Norristown from
introducing evidence of adverse impact at a hearing with respect to the Protest.

Respectfully submitted,

Barfett Satins
Marcr A, Love
Fox, Rothschild, O'Brien & Frankel, LLP
2000 Market Street

Tenth Floor

Philadelphia, PA 19103-3291

(215) 299-2088

Thomas M. Keenan
Keenan, Ciccitto & Brant
376 East Main Street
P.O. Box 19426
Collegevilic, PA 19426
{610) 489-6170

Attorneys for Applicant

Date: December 8, 1999



BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION
APPLICATION OF MAIN LINE : DOCKET NO.: A-00116172

TRANSIT SERVICE, INC.

QRDER
AND NOW, upon consideration of Applicant Main Line Transit Service, Inc.’s Motion to
Dismiss the Protest of Norristown Transportation Company or, in the Alternative, Motion in
Limine, and any response thereto, it is hereby ORDERED that the Motion is GRANTED. Itis

further ORDERED that the Protest is DISMISSED with prejudice.




BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

APPLICATION OF MAIN LINE : DOCKET NO.: A-00116172

TRANSIT SERVICE, INC.

ORDER
AND NOW, upon consideration of Applicant Main Line Transit Service, Inc.’s Motion to
Dismiss the Protest of Norristown Transportation Company or, in the Alternative, Motion in
Limine, and any response thereto, it is herecby ORDERED that the Motion is GRANTED in part
and DENIED in part. It is further ORDERED that Norristown is precluded from introducing any

evidence of adverse impact in support of its Protest to the Transfer Application.




CERTIFICATE OF SERVICE

I hereby certify that I have this day served by first class mail, postage prepaid, true copies
of Applicant Main Line Transit Service, Inc.’s Motion to Dismiss the Protest of Norristown
Transportation Company, or in the Alternative, Motion in Limine, together with Brief and
proposed forms of Order in connection therewith, upon the participant, listed below, in

accordance with the requirements of 52 Pa. Code § 1.54.

Larisa Tenberg

Law Offices of John J. Gallagher, P.C.
Suite 1100

1760 Market Street

Philadelphia, PA 19103

Attorney for Protestant

Norristown Transportation Company

/MWW

amnett Satinsky”

Fox, Rothschild, O’Brien & Fr el LLP
2000 Market Street, 10™ Floor
Philadelphia, PA 19103

Attorney for Applicant

Dated this 8" day of December, 1999




BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

APPLICATION OF MAIN LINE TRANSIT : DOCKET NO.
SERVICE, INC. :
A-00116172
NOTICE OF APPEARANCE

Please enter our appearance in the above-designated matter as co-counsel on behalf of the
Applicant. We are authorized to accept service on behalf of said participant in this matter. On the basis

of this notice, we request a copy of each document hereafter issued by the Compmission in this matter.

ot

Barnett Satinsky7 U
Marci A. Love

Fox, Rothschild, O’Brien & Frankel, LLP
2000 Market Street, 10" Floor
Philadelphia, PA 19103

(215) 299-2088

Attomeys for Applicant
Main Line Transit Service, [nc.

Date: December 8, 1999



COMMONWEALTH OF PENNSYLVANIA
PENNSYLVANIA PUBLIC UTILITY COMMISSION
PO BOX 3265, HARRISBURG, PA 17105-3265

December 28, 1999

IN REPLY PLEASE
REFER TO OUR FILE

A-00116172

LARISA TENBERG, ESQUIRE
LAW OFFICES SUITE 1100
1760 MARKET STREET
PHILADELPHIA PA 19103

Re: Application of Main Line Transit Service, Inc.

Dear Ms. Tenberg:

Please note that a Preliminary Motion has been filed by
counsel for Main Line Transit Service, Inc. in the above-docketed
proceeding. This motion has been assigned to Administrative Law
Judge (ALJ) Wayne L. Weismandel for ruling. The Commission rule
of practice at 52 Pa. Code §5.101 specifies ten (10) days for you
to file an answer to this motion, measured from when the motion
was served on you. If you file any pleading(s) or document (s)
relating to this motion with the Secretary of the Commission,

please provide a copy to Judge Weismandel as well.

If you have any questions or comments, please contact
ALJ Weismandel at (717) 787-9708. Y

Very truly yours, LOCUMENT
e FOLpE,

Robert A. Christianson
Chief Administrative Law Judge

RAC:gp
. 0
pc: Barnett Satinsky, Esquire LEF B CKETEB
Marci Love, Esguire
ALJ Wayne L. Weismandel DEC 29 1999

Herbert R. Nurick, Mediation Coordinator
PUC New Filing Bureau
Stephen Springer, OALJ Scheduling Unit



