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:

PECO Energy Company



:

ORDER GRANTING IN PART THE MOTION 

FOR JUDGMENT ON THE PLEADINGS AND SUSTAINING
THE NOTICE FOR HEARING
HISTORY OF THE PROCEEDING


On May 19, 2016, Tanine Harris (Complainant) filed a formal Complaint (Complaint) against PECO Energy Company (PECO or Respondent or Company).  Complainant alleged that the utility is threatening to shut off electric service or has already terminated the electric service.  Complainant also requested a payment arrangement.  As relief, Complainant requests assistance to obtain an affordable payment arrangement. 


The Complaint was served on the Respondent electronically by the Commission’s Secretary on May 24, 2016.



On June 2, 2016, the Respondent filed its Answer and New Matter, properly accompanied by a notice to plead.  In its Answer, the Respondent averred that the Complainant has electric service at 407 Sansom Street, Upper Darby, Pennsylvania (service address) and was enrolled in the Company’s Customer Assistance Program (CAP) on May 9, 2011.  The Complainant was reinstated in the CAP program on May 13, 2014.  The Complainant is scheduled to recertify in the CAP program on May 13, 2017.  The Complainant’s entire balance is comprised of CAP arrears.



In its Answer the Respondent stated that on April 28, 2016, the Company sent a ten-day termination notice for an outstanding balance due in the amount of $5,189.56.  The Company made a 72-hour notice phone call on May 5, 2016, and again on May 11, 2016, to inform the Complainant about approaching termination of service.  The Complainant’s service was not terminated due to the filing of the instant formal Complaint.


In New Matter, the Respondent alleged that the Complainant was enrolled in its CAP when she resided at the service address.  Complainant is currently enrolled in CAP and is scheduled to recertify on May 13, 2017.  Complainant’s entire account arrearage is CAP arrears.  PECO cites Section 1405(c) of the Public Utility Code (Code), 66 Pa.C.S. § 1405(c) which states, “Customer assistance program rates shall be timely paid and shall not be the subject of payment arrangements negotiated or approved by the commission.”  Therefore, the Respondent averred, “the PUC has no jurisdiction to give the Complainant a payment arrangement.”  PECO New Matter at 5, ¶ 8.  The Respondent contended that the Complainant’s Complaint should be dismissed.


On June 21, 2016, the Respondent filed its Motion for Judgment on the Pleadings (MJOP), which was properly accompanied by a notice to plead.  The Respondent stated that 20 days have passed since PECO filed its New Matter and the Company has not been served with a response to it.  Consequently, pursuant to 52 Pa.Code § 5.63(b), Respondent requested that the facts in its New Matter be deemed admitted.  

The Respondent contended that the undisputed facts are: (a) Complainant is enrolled in CAP; and (b) the entire balance due consists of CAP arrears.  A payment arrangement as a remedy to the Complaint sought by the Complainant under the Public Utility Code cannot be granted by the Commission.  Therefore, the Respondent requests that the Complaint be dismissed.


By Hearing Notice issued June 17, 2016, the Complaint along with the MJOP was assigned to the undersigned Administrative Law Judge (ALJ).  



Pursuant to 52 Pa.Code § 5.102(b) the Complainant’s answer to the MJOP was due on July 11, 2016.  The Complainant has filed no responsive pleadings.  The matter is ripe for ruling.

DISCUSSION



The Complainant requests a payment arrangement.  The Complainant also indicates that the utility is threatening to shut off her electric service or has already terminated his service.  PECO moves to dismiss the Complaint because the Commission cannot grant a payment arrangement on CAP arrears.
The Commission’s Rules of Practice and Procedure at 52 Pa.Code § 5.102 govern motions for judgment on the pleadings.  The Commission will grant a motion for judgment on the pleadings only if the pleadings show there is no genuine issue as to a material fact and that the moving party is entitled to judgment as a matter of law.  52 Pa.Code § 5.102(d)(1).  Only in a case where the moving party’s right to prevail is so clear that a trial would be a fruitless exercise should judgment on the pleadings be granted.  Williams v. Lewis, 466 A.2d 682 (Pa.Super. 1983); Service Employees International Union, Local 69, AFL-CIO v. The Peoples Natural Gas Company, d/b/a Dominion Peoples, Docket No. C-20028539 (Order entered December 19, 2003).  In ruling on a motion for judgment on the pleadings, the tribunal must consider as true all well-pleaded averments of the party against whom the motion is directed and consider against him only those facts admitted.  Judgment on the pleadings should be entered only when the case is clear and free from doubt.  Reuben v. O’Brien, 496 A.2d 913 (Pa.Super 1985).


The facts alleged in the Complaint are that the Respondent is threatening to terminate service or has already terminated service to the Complainant and the Complainant requests a payment arrangement.  The facts alleged and deemed to be admitted in the Respondent’s New Matter are: (1) the Complainant was enrolled in the CAP program at the service address; (2) the Complainant is scheduled to recertify for CAP on May 13, 2017; (3) the Complainant is presently enrolled in the CAP; and (4) the Complainant’s entire account arrearage is CAP arrears.  These facts are deemed admitted.  52 Pa.Code § 5.63(b). 

1.
Payment Arrangement


The Responsible Utility Customer Protection Act, 66 Pa.C.S. §§ 1401-1418, as amended by Act 155 of 2014, reenacting the Responsible Utility Customer Protection Act, applies to this proceeding.  Although the Commission has the authority to establish payment arrangements, this authority is limited by the strict guidelines set forth in the statute.  66 Pa.C.S. §§ 1401-1418. 
The Commission’s statute states at Section 1405(c) of the Code, “Customer assistance program rates shall be timely paid and shall not be the subject of payment arrangements negotiated or approved by the commission.”  66 Pa.C.S. § 1405(c).  Pursuant to Section 1405(c) of the Code, the Commission is precluded from establishing a payment arrangement for customers participating in CAP.  


It has been established that the Complainant is participating in CAP and the entire balance due consists of CAP arrears.  It has also been established that the Complainant’s entire arrearage as of the filing of the Answer and New Matter is in the amount of $5,349.99 is comprised of CAP arrears.  
The Complainant requested as relief to his Complaint a payment arrangement from the Commission.  Pursuant to Section 1405(c) of the Code, the Commission is precluded from supplying the relief requested by the Complainant.  The Respondent is entitled to judgment as a matter of law on the issue of a possible payment arrangement.  
Therefore, Respondent’s motion for judgment on the pleadings is granted insofar as it seeks to dismiss the request for a payment arrangement.


2.
Termination of Service
Complainant alleged as rationale for the Complaint that the Respondent threatened to terminate or has already terminated Complainant’s electric service.  Section 1501 of the Code states, in relevant part, “Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service … necessary and proper for the accommodation, convenience, and safety of its patrons, employees, and the public.”  66 Pa.C.S. § 1501.  The allegation regarding termination of service is viable to determine whether Respondent acted reasonably or adequately in providing service to the Complainant under Section 1501 of the Code.  



This issue was not addressed in the Respondent's New Matter and not supported in the Motion for Judgment on the Pleadings.  Consequently, the Complainant will be given an opportunity to pursue this claim at an evidentiary hearing.
3.
Disposition

The Respondent’s motion for judgment on the pleadings is granted regarding the dismissal of the request for a payment arrangement, but is denied regarding the dismissal of the Complaint in its entirety.

This matter will be set for hearing on the sole issue of whether PECO should have threatened to terminate or should have completed termination of electric service at 407 Sansom Street, Upper Darby, Pennsylvania.  The Complainant is cautioned that no evidence regarding his request for a payment arrangement will be entertained at the evidentiary hearing.  
In the meantime, if Complainant should wish to end this litigation prior to the evidentiary hearing, she may do so by either:  (a) giving PECO permission to file a certificate of satisfaction, which will end the proceeding; or (b) filing a written petition requesting leave to withdraw her Complaint and setting forth the reasons for withdrawal.  This petition must be filed with the Commission's Secretary, served upon PECO counsel and upon the undersigned presiding officer.  52 Pa.Code § 5.94.
The parties are encouraged to seek an amicable resolution of this matter.  
ORDER

THEREFORE,

IT IS ORDERED:

1.
That the Motion for Judgment on the Pleadings filed by PECO Energy Company in the case captioned Tanine Harris v. PECO Energy Company, at Docket No. C-2016-2547137, is granted insofar as it seeks to dismiss the count seeking a payment arrangement.
2.
That the Motion for Judgment on the Pleadings filed by PECO Energy Company in the case captioned Tanine Harris v. PECO Energy Company, at Docket No. C-2016-2547137, is denied insofar as it seeks to dismiss the Complaint.
3.
That this matter remains set for hearing.
Dated:
July 14, 2016


















Angela T. Jones







Administrative Law Judge
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