BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Elease Slaughter	:
						:
	v.						:		C-2016-2541771
						:
Philadelphia Gas Works				:
		


FIRST INTERIM ORDER
GRANTING IN PART AND DENYING IN PART RESPONDENT’S PRELIMINARY OBJECTIONS AND DENYING MOTION FOR SUMMARY JUDGMENT


HISTORY OF THE PROCEEDINGS

A.	Complainant’s Complaint

Elease Slaughter (Complainant) filed a formal complaint against Philadelphia Gas Works (PGW) on April 18, 2016.  Complainant alleges Respondent is threatening to shut off her utility service or has already shut off her service.  Complainant furthered alleges in relevant part as follows:

I moved from 7039 Ardleigh Street, [Philadelphia, PA] 19119 in latter part of 2007 and called to have service shut-off due to being out of town in Virginia to help my mother recover from quadruple bypass surgery.

I was in Virginia for 1 yr.  However, I called the electric (PECO) Company and shut off service as well.

To my surprise the PGW never shut off service to 7039 Ardleigh, and whoever purchased the property was using electric under my name.

As relief for her complaint, Complainant requests the following:

[For Respondent] to take responsibility for not shutting off my PGW 
when I requested and to adjust my bill to reflect credit for the time not in Philadelphia at that address 7039 Ardliegh St.  To please put me on CRP Program to help with my bill and payments since I’m not working at this time and receiving partial help from my mother, who is on a fixed income.

Complaint ¶¶ 4, 5.

B.	Respondent’s Answer

		On May 16, 2016, Respondent filed and served three pleadings:  an Answer and New Matter; Preliminary Objections (P.O.) and Motion to Strike; and Motion for Summary Judgment.

		In its Answer, Respondent admits issuing Complainant a shut off notice for service at 3745 N. 16th Street, 2nd Floor, Philadelphia, Pennsylvania (Service Address).  Respondent further avers it issued a shut off notice on March 28, 2016 with a shut off date to occur on or up to sixty days after April 11, 2016.  Respondent also alleges as follows:

On March 28, 2008, PGW generated the closing bill for service at 7039 Ardleigh Street in the amount of $2,354.90. 

As of November 21, 2008, the Complainant established service at the Service Address.  The balance of $2,354.90 remained on the Complainant’s account.

C.	Respondent’s New Matter
		
		In New Matter, Respondent alleges in relevant part as follows:

On January 4, 2010, the Complainant filed a Formal Complaint at Docket No. C-2010-2152309 (2010 Complaint), . . . . disputing the amount owed from services at 7039 Ardleigh Street.  The Complainant again stated that she had contacted PGW and requested a shut off when she moved out of 7039 Ardleigh Street.  She alleged that PGW failed to complete the shut off, which resulted in her being charged for service at that address instead of the person who lived there during that time.

On February 3, 2010, PGW filed an answer denying the material allegations of the complaint.
		
		According to the New Matter, an April 5, 2011 Hearing Notice informed the Parties that an initial hearing on Complainant’s 2010 Complaint was scheduled for May 16, 2011, in Philadelphia.  However, Respondent asserts, Complainant failed to appear for the hearing; therefore, Respondent moved for dismissal of the 2010 Complaint with prejudice.

		In New Matter, Respondent further asserts as follows:

On June 17, 2011, the Commission issued the Initial Decision, which granted PGW’s motion to dismiss the matter with prejudice.  The Initial Decision was accompanied by a Secretarial Letter . . . which outlined the procedure for filing Exceptions.

No Exceptions were filed, and on July 20, 2011, the Commission issued a Final Order in the matter. 

On April 27, 2016, the Commission served PGW with the instant Complaint under Docket No. C-2016-2541771 wherein the Complainant once again contests the amount owed from 7039 Ardleigh Street and states that she called to have PGW shut off her service, which she claims PGW failed to do.

Relying upon the Public Utility Code’s (Code) 3-year statute of limitations for prosecuting an action,[footnoteRef:1] as an affirmative defense to the Complaint, Respondent seeks dismissal of the Complaint by averring the Commission lacks jurisdiction to hear an action brought more than three years from the date the liability arose. [1:    	66 Pa.C.S. § 3314.
] 


As another bases for dismissal of the Complaint, Respondent asserts Section 316 of the Code[footnoteRef:2] precludes Complainant from collaterally attacking the Final Order of the Commission issued in her 2010 Complaint, which raised the same billing and service issues which Complainant again raises in the present proceeding.  More specifically, PGW asserts as follows: [2:  	Id. § 613.
] 

66 Pa.C.S. § 316 states, in relevant part, that:

Whenever the commission shall make any rule, regulation, finding, determination or order, the same shall be prima facie evidence of the facts found and shall remain conclusive upon all parties affected thereby, unless set aside, annulled or modified on judicial review.

This section of the Public Utility Code precludes a collateral attack upon a Commission order that has not been reversed upon appeal; it operates to preclude litigants from pursuing the same claims that have been previously resolved by the Commission.

. . . .

The doctrine of res judicata reflects the refusal of the law to tolerate the re-litigation of a matter decided by a court of competent jurisdiction and is applicable here.  . . . .  Stevens Painton Corp. v. First State Ins. Co,. 746 A.2d 649 (2000).

		Complainant did not file a response to the Respondent’s New Matter within 20 days after service of the New Matter as prescribed by Section 5.63(a) of the Commission’s regulations.  52 Pa.Code § 5.63(a).

D.	Respondent’s Preliminary Objections

In its P.O., PGW reiterates its statute of limitations defense as follows:

The statute of limitations at 66 Pa.C.S. § 3314 divests the Commission of jurisdiction to hear an action brought more than three years from the date liability arose.

The Complainant has lost her right to pursue litigation regarding the bill for gas service at 7039 Ardleigh Street, as any cause of action arising from that bill falls outside the statute of limitations.

As the Commission is without jurisdiction to decide on matters falling outside of the statute of limitations, the Complainant’s request for relief is “impertinent matter” within the use and meaning of 52 Pa.Code § 5.101(a) (2) and should be stricken from the Complaint.

		The P.O. contained a 10-day notice for Complainant to file a response. Complainant did not file a response to the Respondent’s P.O. within 10 days after service of the P.O., as prescribed by Section 5.101(7)(f)(1) of the Commission’s regulations.  52 Pa.Code 
§ 5.101(7)(f)(1).

E.	Respondent’s Motion for Summary Judgment

		In its Motion for Summary Judgment, PGW repeats the allegation of its New Matter, that is, Complainant is estopped from raising in her current Complaint the same allegations she raised in her 2010 Complaint at Docket No. C-2010-2152309.  No exceptions were filed to the Initial Decision issued on Complainant’s 2010 Complaint, and the Commission entered a Final Order in that matter on July 20, 2011.  According to PGW, the doctrine of res judicata applies to Complainant’s current Complaint, therefore the Complaint must be dismissed.  Notably, PGW does not raise the affirmative defense of the statute of limitations in its Motion for Summary Judgment.

		Complainant did not file a response to the PGW’s Motion for Summary Judgment within 20 days after service of the Motion, as prescribed by Section 5.102(b) of the Commission’s regulations.  52 Pa.Code § 5.102(b).

		On June 13, 2016, the PGW’s P.O. and Motion for Summary Judgment were assigned to me for ruling.

DISCUSSION

A.	Ruling on Preliminary Objections
  
		Initially, I will address Respondent’s P.O.  Preliminary objections are permitted under Commission regulations.[footnoteRef:3]  Commission regulations[footnoteRef:4] provide as follows: [3:  	52 Pa.Code § 5.101.]  [4:   	Id. § 5.101(a).
] 

§ 5.101.  Preliminary objections.

(a)	Grounds.  Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:

	(1)	Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

	(2)	Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.

	(3)	Insufficient specificity of a pleading.

	(4)	Legal insufficiency of a pleading.

	(5)	Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.

	(6)	Pendency of a prior proceeding or agreement for alternative dispute resolution.

	(7)	Standing of a party to participate in the proceeding.

Preliminary objection practice before the Commission is similar to Pennsylvania civil practice respecting preliminary objections.[footnoteRef:5]  The Commission may not rely upon the factual assertions of the moving party but must accept as true for purposes of disposing of the motion all well pleaded, material facts of the nonmoving party, as well as every inference from those facts.[footnoteRef:6]  The Commission must view the Complaint in this case in the light most favorable to Complainant and should dismiss the Complaint only if it appears that Complainant would not be entitled to relief under any circumstances as a matter of law.[footnoteRef:7]  [5:   	Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).
  ]  [6:  	County of Allegheny v. Commonwealth of Pennsylvania, 490 A. 2d 402 (Pa. 1985); Commonwealth of Pennsylvania v. Bell Telephone Co. of Pa., 551 A.2d 602 (Pa.Cmwlth. 1988).  
]  [7:   	Id.] 

Here, PGW raises the statute of limitations as an affirmative defense in both New Matter and P. O.  While PGW properly raises the statute of limitations as an affirmative defense in New Matter, generally affirmative defenses are not properly raised as preliminary objections.  However, both the Commonwealth Court and Supreme Court of Pennsylvania have stated that an affirmative defense in the nature of a demur may be considered when it is transparently clear on the face of the complaint that the affirmative defense applies.  This is especially so where the opposing party does not object to the technical error and the procedural defect does not affect the substantial right of the parties.  Feldman v. Hoffman, 107 A.3d 821 (Pa.Cmwlth. 2014).  

		In Feldman, Plaintiff Feldman filed a complaint against Defendant Hoffman, alleging intentional infliction of emotional distress.  The complaint on its face alleged that Defendant Hoffman, a county coroner, was at all times acting under color of state law at the time of Plaintiff’s alleged emotional distress injury and conversion claim.  Defendant Hoffman contended he was immune from suit for action taken while carrying out his official duties.  Thus, Defendant Hoffman filed preliminary objections raising the affirmative defense of “high ranking public official” immunity as a bar to the complaint and requested dismissal of the complaint. Noting that over a decade and a half ago there were a divergent line of cases addressing the propriety of raising affirmative defenses by means of preliminary objections, the majority in the Commonwealth Court undertook a thorough analysis of the inconsistent decisions on this issue.  After its analysis, Commonwealth reasoned as follows:

This Court believes that it would serve no purpose to summarily reverse the trial court's order which sustained Dr. Hoffman's preliminary objections on the sole, procedural ground that Feldman filed preliminary objections to Dr. Hoffman's preliminary objections. [Fn. omitted]  Rather than simply relying on the lone fact that she objected to a technical procedural error, this Court believes that the approach taken by the courts in Iudicello, Combs, Dorfman, and R.H.S. is the more sound approach especially in light of the fact that here, Feldman failed to articulate before the trial court, and this Court, what effect, other than prolonging the matter, requiring Dr. Hoffman to wait until New Matter to raise his objection would have on the case. . . . . Indeed, her Complaint specifically stated that Dr. Hoffman "at all times, acted under the color of state law." . . . . There is no question that the doctrine of high official immunity applies with regard to claims for intentional infliction of emotional distress and conversion.   . . . .  This Court cannot fathom what additional facts are necessary to decide if Dr. Hoffman, as Coroner of Montgomery County, is entitled to high public official immunity.” [Fn. Omitted]

		. . . .

For the foregoing reasons, this Court finds that the trial court did not err when it granted Dr. Hoffman’s preliminary objections and dismiss Feldman’s Complaint with prejudice.

Feldman, at 835-836.

		Applying the court’s reasoning in Feldman, to the present proceeding, it is clear on the face of the Complaint that Ms. Slaughter is seeking relief, in part, from events dating back to 2007.  Here I must note (1) Ms. Slaughter did not file a response to the P.O., and (2) the substantial rights of the parties will not affected because both parties are bound by the barring effect of the statute of limitations.  Therefore, the procedural defect in the P.O. may be disregarded. 

		Ms. Slaughter specifically alleges that she moved from 7039 Ardleigh Street, Philadelphia, Pennsylvania in the latter part of 2007 and called to have service shut-off due to being out of town.  She further alleges, “To my surprise the PGW never shut off service to 7039 Ardleigh Street, and whoever purchased the property was using electric under my name.”  Again, it is clear from the face of the Complaint that Ms. Slaughter’s allegations relate back to the latter part of 2007.  However, Ms. Slaughter did not file her Complaint until April 18, 2016, which is more than 8 years later.  

		Ms. Slaughter was required to file her Complaint within 3 years of 2007, under Section 3314 of the Code, 66 Pa.C.S. § 3314, which provides as follows:

No action for the recovery of any penalties or forfeitures incurred under the provisions of this part, and no prosecutions on account of any matter or thing mentioned in this part, shall be maintained unless brought within three years from the date at which the liability therefor arose, except as otherwise provided in t this part.

Assuming Ms. Slaughter called PGW on the last day of 2007, that is, December 31, 2007, she would have been required to file her Complaint by December 31, 2010.
		Since Ms. Slaughter did not file the instant Complaint until April 18, 2016, she is estopped from raising any events relating to her service at 7039 Ardleigh Street that occurred three years prior to April 18, 2016.  In other words, Section 3314 of the Code prevents Ms. Slaughter from asserting any allegations relating to her gas service or account billings for service at 7039 Ardleigh Street occurring prior to April 17, 2013.  Accordingly, PGW’s P.O. will be granted to the extent that the 3-year statute of limitations bars Ms. Slaughter from asserting matters dating back to 2007.

B.	Ruling on Motion for Summary Judgment

	The Commission’s Rules of Administrative Practice and Procedure, 52 Pa.Code §§ 1.1–5.633, provide for summary judgment and judgment on the pleadings, in relevant part, state as follows:

§ 5.102.  Motions for summary judgment and judgment on the pleadings.

(a)	Generally.  After the pleadings are closed, but within a time so that the hearing is not delayed, a party may move for judgment on the pleadings or summary judgment.  . . . .

. . . .

(d)	Decisions on motions.

(1)	Standard for grant or denial on all counts.  The presiding officer will grant or deny a motion for judgment on the pleadings or a motion for summary judgment, as appropriate.  The judgment sought will be rendered if the applicable pleadings, depositions, answers to interrogatories and admissions, together with affidavits, if any, show that there is no genuine issue as to a material fact and that the moving party is entitled to a judgment as a matter of law.

52 Pa.Code § 5.102

The standard for granting both motions is the same.  The presiding officer will grant a preliminary motion if the record shows that there is no genuine issue as to a material fact and that the moving party is entitled to judgment as a matter of law.  Id. § 5.102(d)(1).
		The standard of review for both a motion for judgment on the pleadings and a motion for summary judgment is the same.  The moving party bears the burden of showing that no genuine issue of material fact exists and that it is entitled to a judgment as a matter of law.  The Commission must view the record in the light most favorable to the non-moving party, giving that party the benefit of all reasonable inferences.  First Mortgage Co. of Pennsylvania v. McCall, 459 A.2d 406 (Pa.Super. 1983); Mertz v. Lakatos, 381 A.2d 497 (Pa.Cmwlth. 1976).  All doubts as to the existence of a genuine issue of material fact must be resolved against the moving party.  Thomson Coal Company v. Pike Coal Company, 412 A.2d 466 (Pa. 1979).  Judgment will be granted only where the right to relief is clear and free from doubt.

		The Commission has interpreted Section 5.102 of its Regulations in conformity with Rule 1035 (now Rule 1035.1) of the Pennsylvania Rules of Civil Procedure.  South River Power Partners, L.P. v. West Penn Power Company, Docket No. C-00935287 (Order entered November 6, 1996).  Accordingly, a non-moving party may not rest upon mere allegations or denials of the pleadings, but must submit some materials to establish that a genuine issue of material fact exists.  Pa.R.C.P. No. 1035.3; Stover v. The United Telephone Co. of Pennsylvania, Docket No. C-00923833 (Order entered July 21, 1992); see also Nicastro v. Cuyler, 467 A.2d 1218 (Pa.Cmwlth. 1983); Pennsylvania Gas & Water Co. v. Nenna & Frain, Inc., 467 A.2d 330 
(Pa.Super. 1983); Geriot v. Council of Borough of Darby, 457 A.2d 202 (Pa.Cmwlth. 1983).

		Turning to PGW’s Motion for Summary Judgment (MSJ), PGW asserts that Ms. Slaughter’s current Complaint raises the same facts and issues concerning service at 
7039 Ardliegh Street in her 2010 Complaint at Docket No.  C-2010-2152309.  PGW argues that the decision on Ms. Slaughter’s 2010 Complaint became final on July 20, 2011.  Thus PGW submits Ms. Slaughter is precluded from re-litigating the same fact and issues, under Section 613 of the Code, 66 Pa.C.S. § 613, and the doctrine of res judicita.  Res judicata, which is also known as claim preclusion, holds that a final judgment on the merits by a court of competent jurisdiction will bar any future action on the same cause of action between the parties and their privies.  Hopewell Estates, Inc. v. Kent, 646 A.2d 1192 (Pa.Super. 1994).

In order for the doctrine of res judicata to bar a subsequent claim, several factors must be met:
The doctrine of res judicata prevents a suit between the same parties on the same cause of action after a court of competent jurisdiction has rendered a final judgment on the merits.  In order for the doctrine to prevail, all of the following four requirements must be met:  (1) identity of issues, (2) identity of causes of action, (3) identity of persons and parties to the action, and (4) identity of the quality or capacity of the parties suing or sued.[footnoteRef:8] [8: 	Reynolds v. PPL Electric Utilities Corp., PUC Docket No. C-2011-2255268 (Commission order entered January 5, 2012), slip op. at 4 (citing Day v. Volkswagenwerk Aktiengesellschaft, 464 A.2d 1313, 1316 (Pa.Super. 1983).
] 


		In the present case, PGW attached a copy of Ms. Slaughter’s 2010 Complaint to its MSJ.  In her 2010 Complaint, Ms. Slaughter alleged that her complaint involved utility services at 7039 Ardleigh Street, Philadelphia, Pennsylvania 19119.  She further alleged in relevant part as follows:

4.  	COMPLAINT

	A.	In general, which is your complaint?

	There are incorrect charges on my bill.

	B.	State of the facts of your complaint.

	I was no longer living in the property after 9/26/2006.
	Prior to that date, I contacted all the utility companies and 	requested shut off.  Your rep. Linda Gagnon told me she spoke 	with someone who verified that I contacted the other ones for 	shut off.  . . . .

5.	RELIEF

	How do you want your complaint to be resolved?

	To make the person who falsely used by name and gas account 	fraudulently pay the bill because I called the gas company 	however, the gas company did not complete my request. This is 	not my fault.

		PGW also attached to the Administrative Law Judge’s (ALJ) May 18, 2011 Initial Decision to the MSJ.  The Initial Decision simply states Ms. Slaughter alleged a billing dispute, and PGW denied the material allegations of the complaint. 
		In her current Complaint, Ms. Slaughter alleges 1) she left 7039 Ardleigh Street in 2008; 2) she contacted PGW to shut-off service; 3) PGW failed to terminate service; 4) she wants an adjustment or credit on her bill for PGW’s failure to terminate service at 7039 Ardleigh Street when she requested Respondent to do so in 2008.  Thus, the allegations in Ms. Slaughter’s current Complaint are similar to the allegations in her 2010 Complaint.  However Ms. Slaughter’s current Complaint raises an additional issue, which is not found in her 2010 Complaint.  Ms. Slaughter alleges PGW is threatening to shut off her service or already shut off her service at the Service Address, i.e., 3745 N. 16h Street, 2nd Floor, Philadelphia, Pennsylvania 19140.  The termination allegations raised in her current Complaint are separate and distinct from the allegations of her 2010 Complaint. Thus the doctrine of res judicata does not apply to the current proceeding and cannot be the bases for granting a PGW’s MSJ.

		Furthermore there are factual issues surrounding her current Complaint that cannot be resolved through PGW’s MSJ.  There are question of facts concerning Ms. Slaughter’s service termination allegations.  For example, did PGW follow the Commission’s regulations in notifying Ms. Slaughter of an impending gas service termination?[footnoteRef:9]  If service was terminated, did PGW properly follow gas termination procedures?[footnoteRef:10]  Here is a question of fact as to the amount of the bill adjustment that Ms. Slaughter is requesting.  Ms. Slaughter alleges she left 7039 Ardleigh Street in 2008, but according to Ms. Slaughter, PGW never shut off service, and whoever purchased the property was using electric under my name.  In her request for relief, she seeks an adjustment or credit on her bill for time she was not in Philadelphia at 7039 Ardleigh Street.  Construing the Complaint most favorably to Ms. Slaughter, her allegations suggest she is seeking a credit for billings at 7039 Ardleigh Street from 2008 to the present.    [9:   	See 52 Pa.Code §§ 56.81-56.118.
]  [10:  	Id.
] 


While PGW asserts in its Answer and P.O. that the bill was finalized on March 28, 2008 at $2,354.90, there is nothing on the face of Ms. Slaughter’s current Complaint that admits PGW’s assertion as to the date and amount of the bill.  Notably PGW does not assert the date and amount of the finalized bill in its New Matter, to which Ms. Slaughter failed to file a response.  Had PGW asserted the date and amount of the finalized bill in its New Matter, this assertion may have been deemed an admission on Ms. Slaughter’s part,[footnoteRef:11] but PGW did not make such an assertion.  As discussed above, Ms. Slaughter is barred from seeking relief for any charges at 7039 Ardleigh accruing prior to April 17, 2013.  However viewing the record most favorably to Ms. Slaughter as the non-moving party, questions of fact remain as to whether PGW billed Ms. Slaughter for any charges for service at 7039 Ardleigh Street, subsequent to April 17, 2013.  Accordingly, the MSJ will be denied in the ordering paragraphs below. [11:  	52 Pa.Code § 5.63(b).
] 


CONCLUSIONS OF LAW

1.	The Commission has jurisdiction over the parties and the subject matter of this dispute.  66 Pa.C.S.A. § 701.

	2.	The Commission’s Rules of Administrative Practice and Procedure permit the filing of preliminary motions.  52 Pa.Code § 5.101.

		3.	An affirmative defense may be considered by the presiding officer under rules for preliminary objections when it is transparently clear on the face of the complaint that the affirmative defense applies, and the procedural defect does not affect the substantial rights of the parties.  Feldman v. Hoffman, 107 A.3d 821 (Pa.Cmwlth. 2014).  

		4.	Section 3314 of the Code, 66 Pa.C.S. § 3314, requires a complainant to prosecute her complaint within three years from the date the liability therefor arose. 

	5.	The standard of review for both a motion for judgment on the pleadings and a motion for summary judgment is the same.  The moving party bears the burden of showing that no genuine issue of material fact exists and that it is entitled to a judgment as a matter of law.  The Commission must view the record in the light most favorable to the non-moving party, 

giving that party the benefit of all reasonable inferences.  First Mortgage Co. of Pennsylvania v. McCall, 459 A.2d 406 (Pa.Super. 1983); Mertz v. Lakatos, 381 A.2d 497 (Pa.Cmwlth. 1976).  

ORDER


		THEREFORE,

		IT IS ORDERED:

[bookmark: _GoBack]1.	That Respondent Philadelphia Gas Works’ preliminary objection filed in the matter of Elease Slaughter v. Philadelphia Gas Works is sustained to the extent that Complainant Elease Slaughter is barred from prosecuting her complaint or seeking relief based upon matters occurring more than three years before the filing of her Complaint on April 18, 2016. 

2.	That Respondent Philadelphia Gas Works’ Motion for Summary Judgment is denied to the extent that there are genuine issues of material fact alleged in the Complaint, which defeat the Motion and require a hearing.

3.	That the Scheduling Office of the Office of Administrative Law Judge will schedule this case for hearing consistent with this order.

[image: Description: CAJ8.JPG]
Date:  July 20, 2016
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