PENNSYLVANIA
PUBLIC UTILITY COMMISSION
Harrisburg, PA  17105-3265


Public Meeting held July 21, 2016


Commissioners Present:

	Gladys M. Brown, Chairman
	Andrew G. Place, Vice Chairman
	John F. Coleman, Jr.
	Robert F. Powelson
	David W. Sweet, Absent


Pennsylvania Public Utility Commission, 			       C-2013-2347584
Bureau of Investigation and Enforcement 			       A-00119928, Fs. 1 & 2

		v.

Blue & White USA, Inc.


OPINION AND ORDER


BY THE COMMISSION:

		Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the Petition for Reinstatement of Certificate of Public Convenience (Petition) filed on April 21, 2016,[footnoteRef:1] by Blue & White USA, Inc. (Petitioner).  No response to the Petition has been filed.  [1: 	 	The Commission advised the Petitioner that the Petition was not verified.  On May 3, 2016, the Petitioner filed the verification.
] 

History of the Proceedings

	The Petitioner was issued Certificates of Public Convenience (Certificates) on February 11, 2005, at Docket No. A‑00119928, F. 1 for taxi authority, and on August 8, 2005, at Docket No. A-00119928, F. 2, for truck authority.	

		By Order entered January 19, 2011, at Docket Nos. C-2010-2189008 and A-00119928 (January 19, 2011 Order), the Commission fined the Petitioner $1,100 for charging a rate greater than that authorized by its tariff and for failing to have tires in safe operating condition installed.

		On February 3, 2011, the Petitioner filed a Petition for Reconsideration of the January 19, 2011 Order.

		By Order entered April 29, 2011, the Petition for Reconsideration was denied, and the $1,100 civil penalty upheld.

		On February 19, 2013, the Bureau of Investigation and Enforcement (I&E) filed a Complaint at Docket No. C-2013-2347584 alleging that the Petitioner never submitted the payment to the Commission as was directed in the January 19, 2011 Order.  I&E requested that the Commission issue an Order to revoke the Certificates.  The Petitioner did not file an Answer to the Complaint.

		On March 18, 2016, the Commission issued a Secretarial Letter (March 2016 Secretarial Letter) cancelling the Certificates that the Commission had issued at Docket No. A-00119928, Fs. 1 & 2 on February 11, 2005, and August 8, 2005, respectively.   The Certificates were cancelled for failure by the Petitioner to observe, obey and comply with the January 19, 2011 Order, a violation of 66 Pa. C.S. § 501(c).  The March 2016 Secretarial Letter further stated that the Petitioner was assessed a fine of $100 for failure to pay civil penalties totaling $1,100, as well as for failing to answer the Complaint dated February 19, 2013, at Docket No. C-2013-2347584, as required by 52 Pa. Code § 5.61.

		On April 21, 2016, the Petitioner filed the instant Petition requesting reinstatement of its Certificates.  No Answer to the Petition has been filed.

		On April 26, 2016, the Petitioner paid the outstanding civil penalty of $1,100.

Discussion

	It is well settled that decisions such as whether to grant a petition for reinstatement are left to the Commission’s discretion and will be reversed only if that discretion is abused.  Hoskins Taxi Service, Inc. v. Pa. PUC, 486 A.2d 1030 (Pa. Cmwlth. 1985).  In ruling upon a petition for reinstatement, it is incumbent upon this Commission to examine all relevant factors in order to reach an equitable result.  Re Medical Transportation, Inc., 57 Pa. P.U.C. 79 (1983).

		The Commission has identified five factors that are particularly relevant to the determination of a petition to reinstate:  (1) the amount of time that elapsed between the cancellation of the certificate of public convenience and the filing of the petition to reinstate; (2) whether the petitioner has a record of habitually violating the Public Utility Code (Code); (3) the reasonableness of the excuse given for the violation that caused the certificate to be cancelled, Re: Bishop, 58 Pa. P.U.C. 519 (1984); (4) whether the petitioner has implemented procedures to prevent a recurrence of the circumstances giving rise to the subject complaint, Pa. PUC v. Grimm Motors, Docket No. A‑00111048, et al. (Order entered May 1, 1998); and (5) whether the petitioner is in compliance with the requirement that all assessments must be current prior to reinstatement, Re: M.S. Carriers, Inc., Docket No. A-00110601 (Order entered May 4, 1999).

	The first factor relevant to the determination of whether a petition for reinstatement should be granted is the amount of time a certificate remains dormant.  When the period of dormancy is short, reinstatement can be treated solely as a matter between a petitioner and the Commission.  Application of Michael LoRusso, t/d/b/a Elegance Limousine Service, Docket No. A-00110897 (Order entered June 15, 1999); 1999 Pa. PUC LEXIS 14, at *5 (1999).  The longer this period becomes, the more likely it is that another carrier would rely on the cancellation as being permanent and formulate plans to fulfill the dormant service.  Id.

		As noted above, the Petitioner’s Certificates were cancelled by the Secretarial Letter issued March 18, 2016, and the Petitioner filed the instant Petition on April 21, 2016.  We note that approximately one month elapsed between the date of cancellation and the filing of the Petition for Reinstatement.  The short period of time between cancellation and the filing of the Petition weighs favorably toward granting reinstatement.

	The second reinstatement factor is whether the Petitioner has a record of habitually violating the Code or the Commission’s Regulations.  The Petitioner has been certificated since 2005.  In addition to the instant Complaint at Docket No. C-2013-2347584, which gave rise to the cancellation, as discussed below, the Petitioner has had five other complaints filed against it in the last eleven years.

	The first Complaint at Docket No. C-2009-2085527 was filed on January 21, 2009, against the Petitioner for failure to have its meter regulated in accordance with the current tariff rates on file with the Commission, i.e., what is known as a “fast meter,” and for failing to maintain complete driver log sheets in its vehicles.  The Parties reached a Settlement in that proceeding, and by Order entered September 24, 2010, a $400 civil penalty was assessed.  On March 13, 2010, a second Complaint was filed at Docket No. C-2010-2133984 because the Petitioner charged a higher rate than specified in the tariff on file with the Commission.  The Complaint was dismissed by Order dated December 12, 2011.  On December 13, 2010, a third Complaint was filed at Docket No. C-2010-2197970 against the Petitioner for failure to have operating air conditioning in a taxicab.  The Complaint was sustained and a civil penalty of $100 was assessed.  On August 16, 2011, a fourth Complaint was filed at Docket No. C-2011-2245312 for failure to have operating air conditioning and a battery securement device in a taxicab.  By Order issued August 15, 2013, a civil penalty of $150 was assessed.  And on January 15, 2014, a fifth Complaint was filed against the Petitioner at Docket No. C‑2014-2377423 for failure to have an operating head lamp and operating air conditioning in a taxicab.  The Complaint was sustained and a civil penalty of $200 was assessed.

	The instant Complaint at Docket No. C‑2013‑2347584, was filed on February 19, 2013.  The Complaint alleged that the Petitioner failed to comply with a Commission Order which directed the payment of a $1,100 civil penalty.  The Petitioner did not file an Answer to the Complaint.  Subsequently, the Petitioner’s Certificates were cancelled on March 18, 2016.  After being notified of the cancellation of the Certificates, the Petitioner paid the outstanding civil penalty.

	On review of this criterion, we note that the number of complaints, as well as the nature of the violations, is not egregious for the length of time the Petitioner has been operating.  With that, the compliance history can be considered satisfactory.  Accordingly, this factor weighs in favor of reinstatement. 

		The third factor is the reasonableness of the excuse offered for the violation.  In its Petition, the Petitioner avers that the Certificates were cancelled because of the failure to timely file the Commission’s annual report due to the owner’s severe health issue.  The Petitioner submits that it is extremely sorry for not complying with the filing and payment requirements.   Petition at 1.

		On review of this issue, we conclude that the Petitioner has not offered a reasonable excuse for the violation.  The Complaint involves failure to pay a civil penalty from January 2011.  The Petition does not address this issue.  While we acknowledge the fact that the Petitioner avers a current health issue of the owner, it does not answer why the civil penalty has not been paid for five years.  Accordingly, we conclude that this factor does not weigh in the favor of reinstatement.  

		The fourth factor to be considered is whether the Petitioner has implemented procedures to prevent a recurrence of the circumstances giving rise to the subject Complaint.  The Petitioner does not mention any remedial action it has taken in its Petition and seems to conclude that this is an isolated incident.  Therefore, the impact of this factor on reinstatement is negative.

	The fifth factor requires assessments and fines to be current prior to reinstatement.  On April 22, 2016, the Petitioner paid the outstanding civil penalty of $1,100.

We reviewed our records and ascertained that the Petitioner has not yet paid the $100 civil penalty[footnoteRef:2] assessed by our March 2016 Secretarial Letter, by which the Petitioner’s authority was cancelled.  The fact that the Petitioner is not current on its fines weighs against reinstatement.  However, it is possible that a misunderstanding between the Petitioner and the Commission is responsible for the lack of payment of the $100 civil penalty.   [2: 	 	The Petitioner was assessed a fine in the amount of $100 for failure to pay the outstanding civil penalty of $1,100 as was directed in the Commission’s Order entered January 19, 2011, as well as for failing to file an answer to the instant Complaint as required by 52 Pa. Code § 5.61.] 


Based on the totality of the facts presented in this case, we are of the opinion that reinstatement of the Petitioner’s Certificates is appropriate.  The Petitioner’s Certificates have been dormant for a short time period, and the Petitioner has satisfied the outstanding civil penalty that was subject of the March 2016 Secretarial Letter.  We shall, however, still require that the Petitioner pay $100 for its failure to pay the outstanding civil penalty of $1,100 in a timely fashion, and for its failure to file an answer to the February 19, 2013, Complaint.  We take this opportunity to remind the Petitioner of the importance of receiving, responding and complying with any and all Commission correspondence.  Further disregard of the Code and the Commission’s Rules and Regulations will not be tolerated.

Conclusion

		Consistent with the foregoing discussion, we will grant the Petitioner’s request for reinstatement of its Certificates consistent with the terms and conditions set forth in this Opinion and Order; THEREFORE,

		IT IS ORDERED:

	1.	That the Petition for Reinstatement, filed by Blue & White USA, Inc., on April 21, 2015, is granted, on the condition that the Blue & White USA, Inc. complies with the following conditions within sixty (60) days of the date of entry of this Opinion and Order:

(a)	Blue & White USA, Inc. shall file a new Form E and a new Form H as the required proof of insurance with the Secretary’s Bureau; and,

(b)	Blue & White USA, Inc. shall pay the outstanding $100 civil  Penalty, which was previously assessed by this Commission by Secretarial Letter dated March 18, 2016, by sending a certified check or money order, payable to the Commonwealth of Pennsylvania:

		Pennsylvania Public Utility Commission
		P.O. Box 3265
		Harrisburg, PA  17105-3265

	2.	That if Blue & White USA, Inc. complies with the requirements set forth above, within sixty (60) days of the date of entry of this Opinion and Order, the Certificates of Public Convenience will be reinstated.

	3.	That if Blue & White USA, Inc. does not comply with the requirements set forth above, within sixty (60) days of the date of entry of this Opinion and Order, the instant Certificates of Public Convenience will remain cancelled, without further order by the Commission.

	4.	That a copy of this Opinion and Order shall be served on the Bureau of Investigation and Enforcement.

	5.	That a copy of this Opinion and Order shall be served on the Office of Administrative Services, Financial and Assessment Section.

	6.	That a copy of this Opinion and Order shall be served on the Pennsylvania Department of Transportation.

	7.	That a copy of this Opinion and Order shall be served on the Pennsylvania Department of Revenue.

	8.	That, upon either the reinstatement of the instant Certificates of Public Convenience, or upon Blue & White USA, Inc.’s failure to comply with the above-outlined conditions within sixty (60) days of the date of entry of this Opinion and Order, the Secretary’s Bureau shall mark the instant Docket “closed.”

[image: ]						BY THE COMMISSION,


						Rosemary Chiavetta
						Secretary


 (SEAL)

ORDER ADOPTED:  July 21, 2016
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