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OPINION AND ORDER

BY THE COMMISSION:

		Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions filed by David Hatchigian (Complainant or Mr. Hatchigian) on February 10, 2016, in response to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Cynthia Williams Fordham issued on January 21, 2016.[footnoteRef:1]  PECO Energy Company (Respondent or PECO) filed Replies to Exceptions on February 23, 2016.  For the reasons stated below, we will deny the Complainant’s Exceptions and adopt the ALJ’s Initial Decision. [1:  	On February 16, 2016, the Commission’s Secretary’s Bureau issued a Secretarial Letter granting Mr. Hatchigian’s request for an Extension of Time to file Exceptions.  The Secretarial Letter granted an extension until February 12, 2016, to file Exceptions and stated that any Replies to Exceptions must be filed by February 26, 2016.   ] 


History of the Proceeding

On April 10, 2015, Mr. Hatchigian filed a Formal Complaint against PECO alleging that the Respondent failed to allow him to move the electric facilities at 104 Wooded Lane, Villanova, PA (service address), to a brick chimney.[footnoteRef:2]  The Complainant averred that PECO acted in bad faith by refusing to cite or provide reference to any ordinance showing why the service could not be attached to the chimney.  The Complaint was docketed at C-2015-2477331 (Electric Complaint). [2:  	The Complainant is a contractor who was hired to relocate aerial electric service and install a generator at the service address.  Tr. at 10-11, 31.  The owner and customer of record at the service address is Kate King.  Id. at 11.  Ms. King did not attend the hearing and has not participated in these proceedings.  ] 


On May 7, 2015, the Respondent filed an Answer to the Electric Complaint.  In its Answer, the Respondent stated that Mr. Hatchigian submitted an application to have the aerial service moved to a brick chimney.  PECO averred that, on December 9, 2014, it contacted the Complainant, explained that based on the Respondent’s tariff the aerial service could not be attached to the chimney, and offered another option.  The Respondent requested a letter from the Complainant’s customer, the property owner, agreeing to accept all liability for damage that could occur by installing the service on the chimney.  

On June 15, 2015, the Complainant filed another Formal Complaint against the Respondent, docketed at C-2015-2487879, concerning gas service at the service address (Gas Complaint).  In the Gas Complaint, Mr. Hatchigian alleged that the Respondent failed to answer his question regarding whether PECO is required to give customers adequate service to handle their appliances.  
On July 6, 2015, PECO filed an Answer to the Gas Complaint.  The Respondent stated that in response to an application submitted by the Complainant, PECO contacted Mr. Hatchigian and explained that the service was probably not adequate because the size of the gas pipe was one-half an inch in diameter.  Additionally, PECO averred that its gas designer determined that the maximum load for the existing gas service at the service address was 200,000 BTUs.  Therefore, PECO contended that the gas service required an upgrade to accommodate the generator that the property owners proposed to install and that the cost of the upgrade would be $3,636.  Additionally, the Respondent stated that the Complainant did not have standing to file the Gas Complaint because he was not the customer of record.

		On September 3, 2015, ALJ Fordham issued a Prehearing Order granting Mr. Hatchigian’s request to consolidate the Electric Complaint and the Gas Complaint cases.[footnoteRef:3]  Further, the ALJ explained in the Prehearing Order that the issue of standing must be addressed before an evidentiary hearing could be held.  [3:  	However, the ALJ declined to consolidate an additional Complaint at Docket No. C-2015-2477321 (Additional Complaint) which Mr. Hatchigian filed against PECO.  The ALJ determined that there was no evidence in the record to show that the Additional Complaint case involved a common question of law or fact with the instant cases and that Additional Complaint involved a separate service address and different issues.] 


		An Initial Hearing was held on September 29, 2015.  The Complainant appeared pro se and presented arguments pertaining to the standing issue.  PECO’s counsel appeared and presented arguments to demonstrate that the Complainant did not have standing.  

		The hearing produced a transcript of thirty-six pages and the record closed on October 26, 2015.

	In her Initial Decision issued on January 21, 2016, ALJ Fordham determined that Mr. Hatchigian did not provide evidence to show that he has standing and dismissed the Electric and Gas Complaints.   As previously indicated, the Complainant filed Exceptions to the Initial Decision on February 10, 2016, and PECO filed Replies to Exceptions on February 23, 2016.[footnoteRef:4] [4:  	On March 10, 2016, the Commission received a letter from the Complainant dated March 7, 2016, addressed to the Radnor Fire Company with attachments pertaining to the Initial Decision and the Complainant’s concerns about the safety of the electric aerial service at the service address.  Our Regulations do not authorize the filing of a further response to the Initial Decision and, therefore, the additional letter filing dated March 7, 2016, will not be considered.  ] 


Discussion

Legal Standards

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code).  66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that the Respondent is responsible or accountable for the problem described in the Complaint.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the Complainant’s evidence must be more convincing, by even the smallest amount, than that presented by the Respondent.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980). 
Upon the presentation by a complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the complainant shifts to the respondent.  If the evidence presented by the respondent is of co-equal value or “weight,” the burden of proof has not been satisfied. The complainant now has to provide some additional evidence to rebut that of the respondent.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).

While the burden of going forward with the evidence may shift back and forth during a proceeding, the burden of proof never shifts. The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).

Any issue or Exception that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

ALJ’s Initial Decision 

		In her Initial Decision, ALJ Fordham made seventeen Findings of Fact and reached six Conclusions of Law.  I.D. at 4-5, 9-10.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

		 The ALJ noted that the Complainant was hired by the father of Ms. King, the customer of record at the service address, to move the aerial electric service and install a generator.  According to the ALJ, Mr. Hatchigian completed the applications for the electric and gas work and communicated with PECO about the jobs.  The Complainant admitted that he is not the owner or the customer of record and does not live at the service address.  The ALJ also explained that Ms. King did not appear at the hearing and the Complainant did not present any documents authorizing him to act on behalf of Ms. King.  Moreover, the ALJ noted the lack of any record evidence of communication from Ms. King or her father in these cases.  I.D. at 6-7.  
		
		The ALJ stated that Pennsylvania courts and the Commission have held that a person or entity has standing when the person or entity has a direct, immediate and substantial interest in the subject matter of the proceeding.  This requirement helps avoid frivolous and harassing lawsuits whose costs are ultimately borne, at least in part, by utility ratepayers.  Id. at 8 (citing in part William Penn Parking Garage, Inc. v. City of Pittsburgh, 464 Pa. 168, 195-197, 346 A.2d 269, 282-284 (1975) (William Penn), and Pa. PUC v. National Fuel Gas Distribution Corp., 73 Pa. P.U.C. 552 (1990)).  
		
		Here, the ALJ found that the Complainant had no direct interest because he is not an occupant, customer or owner of the property.  According to the ALJ, the evidence of record shows that the homeowner paid for the aerial line to be relocated and made a decision not to increase the gas load.  Thus, the ALJ determined that Mr. Hatchigian had no immediate interest because the electric facilities have been moved and the generator was installed.  Finally, the ALJ concluded that the Complainant had no substantial interest because he did not pay for the upgrade and was not harmed by any delay in the work.  I.D. at 7.

		The ALJ determined that Mr. Hatchigian cannot establish standing without a causal connection between the injury and the action challenged.  According to the ALJ, the Complainant has not alleged a direct, immediate and substantial interest in the outcome of these proceedings and has not sustained his burden of proof that he had standing to bring the Electric Complaint and Gas Complaint.  Thus, the ALJ dismissed the Complaints.  

Exceptions and Replies

		In his Exceptions, Mr. Hatchigian argues that he has a unique, personal and contractual stake in the feasibility and overall cost of the property owner’s electrical improvements.  Thus, the Complainant contends that he need not satisfy the definition of “customer” under Section 1403 of the Code in order to have standing.[footnoteRef:5]  Mr. Hatchigian also asserts that the owner and customer of record, Ms. King, conferred a power of attorney to the Complainant “in order to maximize her ability to effectuate the subject electrical and mechanical improvements to the property.”  Exc. at 4-5.  Attached to the Exceptions is a copy of a check which purportedly supports the Complainant’s claim of receiving a power of attorney from her in order to pursue the Complaints.  Id. at 5,  [5:  	 A “customer” is defined in part as: “[a] natural person in whose name a residential service account is listed and who is primarily responsible for payment of bills rendered for the service or any adult occupant whose name appears on the mortgage, deed or lease of the property for which the residential utility service is requested.”  66 Pa. C.S. § 1403.] 

Exh. A. 

		According to the Complainant, the Respondent denied permission for Ms. King’s improvements.  As a result, Mr. Hatchigian believes he cannot develop the premises consistent with the property owner’s proposal to move the electric facilities to a brick chimney and to upgrade the gas service to accommodate a generator.  The Complainant argues that he has suffered a pecuniary loss as a result of being unable to fulfill his contractual obligation with Ms. King to relocate the electrical service and to install an emergency generator.  He contends that the harm to his contractual interest was directly caused by the refusal to permit the subject improvements.  Exc. at 5-6.  

		Next, Mr. Hatchigian claims that his interest is immediate because his potential injury is concurrent with the Commission’s ruling.  “There will be no lapse of time before the loss of his contractual interest occurs.”  Exc. at 6.  The Complainant also argues that he has identified a relationship with the property owner that is readily distinguishable from the public at large and has identified a concrete interest specific to performing his contractual work on the owner’s behalf.  Id. at 7.

		Finally, Mr. Hatchigian asserts that granting him standing to pursue the Complaints would not prejudice PECO or impose any additional burden on the Respondent to defend the claims beyond which it would have been obligated to defend if Ms. King had filed the Complaints.  In conclusion, the Complainant requested a reversal of the Initial Decision and a remand for consideration of the issues.  Id. at 7-8. 

		In its Replies to the Exceptions, PECO argues that the Complainant has no valid power of attorney, does not reside at the service address, and does not own the property or have a financial interest in it.  Therefore, the Respondent contends that Mr. Hatchigian has no substantial interest in the proceedings.  R. Exc. at 1-2.

		PECO also asserts that Mr. Hatchigian testified that the electric service was relocated and the gas generator was installed.  Thus, PECO states, there is no immediate interest because the work for which he was hired has been performed.  Additionally, PECO argues that the Complainant did not pay for the electric service to be removed and for the gas service to be upgraded.  According to the Respondent, Mr. Hatchigian cannot show that he somehow lost money or was financially harmed by virtue of having to buy extra supplies or equipment for which he was not reimbursed.  Because he has been paid for his work and has not been financially harmed, the Respondent contends that the Complainant has no pecuniary interest for purposes of standing.  R. Exc. at 3.  

PECO argues that the Complainant cannot demonstrate a direct, immediate and substantial interest in the outcome of this proceeding, and thus the Initial Decision dismissing the Complaints for lack of standing was proper.  Id.   

Disposition

		 Based on our review of the record and the Exceptions and Replies to Exceptions, we shall deny the Complainant’s Exceptions.  We find that the ALJ properly dismissed the Complaints for lack of standing.  

		Section 701 of the Code provides, in pertinent part:
[A]ny person, corporation, or municipal corporation having an interest in the subject matter, or any public utility concerned, may complain in writing, setting forth any act or thing done or omitted to be done by any public utility in violation, or claimed violation, of any law which the commission has jurisdiction to administer, or of any regulation or order of the commission.

66 Pa. C.S. § 701.  In order to have standing to pursue a formal complaint before the Commission under Section 701, the complainant must have a direct, immediate, and substantial interest in the subject matter of the controversy.  Municipal Authority of Borough of West View v. Pa. PUC, 41 A.3d 929 (Pa. Cmwlth. 2012) (Borough of West View).  

		The seminal case for standing is the Pennsylvania Supreme Court’s decision in William Penn.  “The requirement that an interest be ‘direct’ simply means that the person claiming to be aggrieved must show causation of the harm to his interest by the matter of which he complains.” William Penn, 464 Pa. at 195, 346 A.2d at 282 (emphasis added).  The requirement that an interest be “immediate” and not a remote consequence of the matter concerns “the nature of the causal connection between the action complained of and the injury to the person challenging it.”  Id. at 197, 346 A.2d at 283.  The requirement of a “substantial” interest means that the interest must have substance – “there must be some discernible adverse effect to some interest other than the abstract interest of all citizens in having others comply with the law.”  Id. at 195, 346 A.2d at 282.
  
In his Exceptions, Mr. Hatchigian claims he is an aggrieved party because he cannot develop the property consistent with the service address owner’s original request to locate the aerial service on the chimney and to install a larger generator.  The Complainant also alleges that he holds a power of attorney to represent the interests of the property owner.

Regarding the power of attorney, Mr. Hatchigian attached a copy of a check to the Exceptions from Catherine Dougherty of 114 Iron Works Lane, Wayne, PA.[footnoteRef:6]   First, the check is extra-record evidence which we cannot consider after the close of the record.  Second, even if we were to consider this evidence, there is no indication that the service address owner, Ms. King, conveyed a valid power of attorney to Mr. Hatchigian to represent her interests in this proceeding through the check.  Finally, and most importantly, Mr. Hatchigian is not an attorney and does not have the authority to represent Ms. King in these matters.  See, e.g., Betty Ricks v. PECO Energy Company, Docket No. C-2012-2321440 (Order entered March 6, 2014).   Thus, we find the Complainant’s arguments that he has standing by virtue of the purported power of attorney to be without merit.   [6:  	According to PECO, the check contains a handwritten notation – “and power of attorney” – for the service address.  R. Exc. at 2.  We note that the Exceptions filed with the Commission contain a copy of the check from Ms. Dougherty which contains “104 Wooded Lane” on the memorandum line.  But the check does not appear to contain the power of attorney reference indicated by PECO.] 


Here, the Complainant is not the occupant, customer or owner of the service address and has not shown that he has suffered any harm as a result of the allegations in either complaint.  Thus, he cannot show causation between the alleged harm and his interest.  At most his concerns reflect an indirect interest that PECO prevented the completion of the work in the manner originally requested by the property owner.  “An indirect interest is not a sufficient interest to confer standing.”  Borough of West View, 41 A.3d at 934.  Moreover, Mr. Hatchigian cannot show any immediate interest in the proceedings because the record indicates that the work related to the relocation of the aerial service has been completed and the gas generator has been installed.  

In his Exceptions, Mr. Hatchigian makes unspecified claims of a pecuniary interest in the proceedings and that his inability to fulfill his contractual obligations with the service address owner somehow creates a substantial interest in these proceedings.  Although the Complainant testified that he would like to be compensated for his time in transferring the aerial service line bracket as directed by PECO, the ALJ correctly stated that the Commission cannot make such an award for damages.  Moreover, any allegations that the contractual obligations of the Complainant and Ms. King were impaired by PECO’s actions are unsupported by the record.  

During the hearing the Complainant testified that he believes the current location of the electric service line is unsafe because the wind will cause the line to rub against the corner of the chimney and fray.  He believes that this has the potential to cause a short out and a safety hazard.  Tr. at 15, 18-19.   Mr. Hatchigian further stated that he would like the Commission to order PECO to relocate the aerial service line to the chimney of the service address.  Tr. at 21.  Here, the Complainant’s indirect role in relocating the bracket for the electric service line and potential safety concerns about the relocation of the line does not convey standing to advance the interests of the service address owner in these proceedings or to obtain the requested relief.    

However, the Commission takes the issue of electric safety seriously and, thus, we shall direct the Secretary’s Bureau to serve a copy of our decision on the Commission’s Bureau of Investigation and Enforcement (I&E) for such further investigation and action as may be warranted.  

Conclusion

In light of the above discussion, we shall:  (1) deny the Complainant’s Exceptions; (2) adopt the ALJ’s Initial Decision; (3) dismiss the Electric Complaint and Gas Complaint; and (4) direct that a copy of our decision be served on I&E, all consistent with this Opinion and Order. THEREFORE,

IT IS ORDERED:

1.	That the Exceptions filed by David Hatchigian on February 10, 2016, to the Initial Decision of Administrative Law Judge Cynthia Williams Fordham, are denied.

2.	That the Initial Decision of Administrative Law Judge Cynthia Williams Fordham, issued on January 21, 2016, is adopted.

3.	That the Formal Complaints filed on April 10, 2015, at Docket No. C-2015-2477331 and on June 15, 2015, at Docket No. C-2015-2487879 by David Hatchigian against PECO Energy Company are dismissed.

4.	That the Secretary’s Bureau shall serve a copy of this Opinion and Order on the Pennsylvania Public Utility Commission’s Bureau of Investigation and Enforcement, for such further investigation and action as deemed appropriate. 

5.	That the proceeding at Docket Nos. C-2015-2477331 and 
C-2015-2487879 are marked closed.
[bookmark: _GoBack][image: ]
							BY THE COMMISSION,



							Rosemary Chiavetta
							Secretary

(SEAL)

ORDER ADOPTED:  July 21, 2016

ORDER ENTERED:  July 21, 2016
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