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The Complainant objects to the installation of a smart meter at his residence and contends that smart meters are not safe.  PECO has filed a preliminary objection, contending that PECO seeks to install the meter in accordance with the law and therefore the Complaint is legally insufficient and should be dismissed.  For the reasons stated below, the preliminary objection is sustained and this matter is dismissed.
History of the Proceeding


On February 22, 2016, James Crumley (complainant) filed a formal Complaint against PECO Energy Company (PECO or respondent) with the Pennsylvania Public Utility Commission (Commission).  In the Complaint, the complainant placed checkmarks in the boxes marked “[t]he utility is threatening to shut off my service or has already shut off my service” and “[o]ther.”  The Complainant wrote in that he believes that these smart meters cause fires, that they “radiate dangerous radio frequency energy,” that PECO rushed the installation of these meters before the public could become aware, that he refused to allow PECO to install the meter, and that PECO subsequently sent him a 10-day notice of shut off.  As relief, the complainant requested to keep his existing meter with no additional charge, and to be reimbursed by PECO for the expense he incurred to hire an “electrician to install a new meter base.”  


On February 25, 2016, PECO filed an Answer denying the material allegations of the Complaint. 

Also on February 25, 2016, PECO filed Preliminary Objection to the Complaint.  In the Preliminary Objection, PECO argued that the Complaint should be dismissed under 52 Pa.Code § 5.101(a)(4) for legal insufficiency.  Specifically, PECO averred that the Complainant wants to opt out of smart meter installation, but that an opt out is not available under any controlling authority.  PECO contended that an opt out is not provided for under PECO’s smart meter installation plan
 that was approved by the Commission,
 under Act 129 of 2008 (Act 129) under which PECO’s smart meter plan was compelled, or under the Commission’s June 18, 2009 Order establishing standards for which each electric distribution company (EDC) with more than 100,000 customers must file smart meter technology procurement and installation plans.
  


PECO also averred in support of its Preliminary Objection that the General Assembly has not acted on draft legislation that would permit a customer to opt out of smart meter installation.  PECO also referenced several Commission Orders in which complaints against smart meter installation were dismissed upon preliminary objection.
  PECO endorsed its Preliminary Objection with a Notice to Plead.  Complainant’s response was due on or before March 16, 2016.

The complainant did not file a response to PECO’s Preliminary Objection.  

By Motion Judge Assignment Notice dated April 6, 2016, the matter was assigned to the undersigned.


On April 19, 2016, we issued an Initial Order sustaining the Preliminary Objection and allowing the Complainant ten days to amend his Complaint, pursuant to 52 Pa.Code § 5.101(h).  


On April 25, 2016, Mr. Crumley submitted a letter, which will be accepted as an Amended Complaint.
 

On May 3, 2016, PECO filed its Answer to the Amended Complaint, again denying the material allegations of the Complaint.

Also on May 3, 2016, PECO filed its Preliminary Objection to the Complainant’s Amended Complaint.  In the Preliminary Objection, PECO again argued that the Complaint should be dismissed under 52 Pa.Code § 5.101(a)(4) for legal insufficiency.  Similar to its February 25, 2016 Preliminary Objection, PECO averred that the Complainant wants to opt out of smart meter installation, but that an opt out is not available under any controlling authority.  PECO endorsed its Preliminary Objection with a Notice to Plead.  Complainant’s response was due on or before May 13, 2016.  

The complainant submitted an untimely response to PECO’s Preliminary Objection to the Amended Complaint.  As no substantive rights of PECI will be affected, the response, although untimely, will be considered pursuant to 52 Pa.Code § 1.2(a).


This matter is ripe for a decision.  For the reasons set forth below, PECO’s Preliminary Objection is granted, and the complaint is dismissed.

FINDINGS OF FACT

1. The Complainant in this proceeding is James Crumley.

2. The Respondent in this proceeding is PECO Energy Company.

3. The complainant resides at 355 Highridge Road, Chadds Ford, PA 19317. 

4. The complainant will not permit PECO to install a “smart meter” at the service address.
Discussion

Section 5.101 of Commission regulations, 52 Pa.Code § 5.101, sets forth the grounds for granting preliminary objections.  That section provides as follows: 

§ 5.101.  Preliminary objections.

(a)
Grounds. Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:


(1)
Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding. 


(2)
Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter. 


(3)
Insufficient specificity of a pleading. 


(4)
Legal insufficiency of a pleading. 


(5)
Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action. 


(6)
Pendency of a prior proceeding or agreement for alternative dispute resolution.

(7)
Standing of a party to participate in the proceeding.

52 Pa.Code § 5.101(a).

Commission procedure regarding the disposition of preliminary objections is similar to the procedure utilized in Pennsylvania civil practice.  A preliminary objection in civil practice seeking dismissal of a pleading will be granted only where relief is clearly warranted and free from doubt.  Interstate Traveller Services, Inc. v. Pa. Dep’t of Environmental Resources, 486 Pa. 536, 406 A.2d 1020 (1979).  The moving party may not rely on its own factual assertions, but must accept for the purposes of disposition of the preliminary objection all well-pleaded, material facts of the other party, as well as every inference fairly deducible from those facts.  County of Allegheny v. Commonwealth of Pa., 507 Pa. 360, 490 A.2d 402 (1985).  The preliminary objection may be granted only if the moving party prevails as a matter of law.  Rok v. Flaherty, 527 A.2d 211 (Pa. Cmwlth. 1987).  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Dep’t. of Auditor General, et al. v. State Employees’ Retirement System, et al., 836 A.2d 1053, 1064 (Pa. Cmwlth. 2003) (citing Boyd v. Ward, 802 A.2d 705 (Pa. Cmwlth. 2002)).

In order to be legally sufficient, a complaint must set forth “an act or thing done or omitted to be done or about to be done or omitted to be done by the respondent in violation, or claimed violation, of a statute which the Commission has jurisdiction to administer, or of a regulation or order of the Commission.”  52 Pa.Code § 5.22(a)(4).  Further, a complainant must be able to recover under law to survive a preliminary objection.  Milliner v. Enck, 709 A. 2nd 417, 418 (Pa. Super. Ct. 1998).  

In the original Complaint, complainant indicated that he refused to give PECO permission to install a smart meter at his house and that PECO is now threatening to shut off his service or has already shut it off.  As relief, the complainant requested to keep his existing meter with no additional charge, and to be reimbursed by PECO for the expense he incurred to hire an “electrician to install a new meter base.”  
Respondent filed a Preliminary Objection, contending that the Complaint was legally insufficient because the complainant’s allegations do not set forth that PECO has violated any statute, regulation or order with which the Commission has jurisdiction to administer by attempting to install a smart meter at the complainant’s residence or by threatening termination. 
On May 19, 2016, we issued an order sustaining PECO’s Preliminary Objection after finding that the Complainant had not raised a claim upon which relief could be granted.  There was no relief available with respect to Complainant’s request to opt out of smart meter installation.  Act 129 of 2008 directed the Respondent and other EDCs to file smart meter procurement and installation plans with the Commission.  The Respondent filed a smart meter procurement and installation plan with the Commission.  By Order entered May 6, 2010, at M-2009-2123944, the Commission approved the Respondent’s smart meter procurement and installation plan.    


The Commission has stated that there is no provision in the Code, the Commission’s Regulations or Orders that allows a PECO customer to “opt out” of smart meter installation.  See Maria Povacz v. PECO Energy Company, Docket No. C-2012-2317176 (Order adopted January 24, 2013).  Given that, we have no authority to provide the remedy of an “opt-out” here.  Therefore, the remedy sought by the complainant is not available as the law stands today and the Complainant would not be able to recover under the law. 


As to the allegation that PECO has threatened to terminate his service because of his refusal to allow installation of a smart meter, no relief is available because Respondent is attempting to comply with the Commission’s directives by attempting to install a smart meter at the property.  Section 18.3 of PECO’s Commission-approved tariff provides that the Company may terminate on reasonable notice if entry to the meter is refused, or if access to the meter is obstructed or hazardous.  Specifically, PECO’s tariff provides:
The Company may terminate on reasonable notice if entry to the meter or meters is refused or if access thereto is obstructed or hazardous; or if utility service is taken without the knowledge or approval of the Company; or for other violation of these Rules and Regulations and/or [*41] applicable Commission rules, including those found at Pennsylvania Public Utility Code or the Commission’s regulations.

A public utility’s Commission-approved tariff is prima facie reasonable, has the full force of law and is binding on the utility and the customer. Id; 66 Pa.C.S. § 316, Kossman v. Pa. Pub. Util. Comm'n, 694 A.2d 1147 (Pa.Cmwlth. 1997) (Kossman); and Stiteler v. Bell Telephone Co. of Pennsylvania, 32 Pa. Commw. 319, 379 A.2d 339 (Pa.Cmwlth. 1977) (Stiteler).



No relief was available with respect to Complainant’s vague allegation in his original Complaint that smart meters are not safe.  The Commission has held that when a legally sufficient claim is present, Act 129 does not prohibit the Commission from holding a hearing on issues related to the safety of smart meters, consistent with its statutory authority in Section 1501 of the Code, Susan Kreider v. PECO Energy Company, Docket No. P-2015-2495064 at 17 (Order entered September 3, 2015).  However, not all complaints alleging safety issues will survive a preliminary objection. 


In Antonio Romeo v. PECO, C-2015-2479260 (Opinion and Order entered March 3, 2016) the complainant made general allegations that “smart meters cause fires and serious health and safety issues.”  In Romeo, the Commission affirmed the decision sustaining the preliminary objection, finding that Mr. Romeo did not present “a claim to which he could personally testify that would support a finding that a smart meter was responsible for any fire or damage or other specific safety or health affects he experienced within his home.”  Romeo at 9.  The same reasoning and result applies here. 

The Complainant was also seeking reimbursement for his costs of installing what he describes as a “new meter base.”  What he was seeking were civil damages.  The Commission has no authority to award damages to the Complainant.  See, DeFrancesco v. Western Pa. Water Co., 453 A.2d 595 (Pa. 1982); Elkin v. Bell of Pa., 420 A.2d 371 (Pa. 1980).  Monetary damages are beyond the jurisdiction of the Commission and are a subject for common pleas court or a small claims or other process.  Consequently, any request for civil damages would be denied due to lack of jurisdiction.
On April 19, 2016, we issued our Order sustaining the Preliminary Objection.  In that Order, we advised the Complainant that he had ten days to amend his Complaint, pursuant to 52 Pa.Code § 5.101(h).  

On April 25, 2016, Mr. Crumley submitted a letter in response to our April 19, 2016 Order.  The letter contains several learned quotations regarding the United States, truth and liberty.  We will accept this letter as the complainant’s Amended Complaint.
  


On May 3, 2016, PECO filed its Preliminary Objection to the Amended Complaint in which it averred that the Amended Complaint, similar to the original Complaint, is legally insufficient.  

On May 16, 2016, Complainant faxed an untimely response to the Preliminary Objection, in which he states that PECO wants to silence any dissenting views on smart meters and asserts that every citizen can be permitted to speak truth.
 
Mr. Crumley’s letter/Amended Complaint is a continued request to opt out of smart meter installation that again does not include what was lacking in his initial Complaint:  a legally sufficient claim; an allegation that PECO violated a statute which the Commission has jurisdiction to administer, or of a regulation or order of the Commission; or a claim to which he could personally testify.  Clearly, the Complaint remains legally insufficient.  Therefore, PECO’s Preliminary Objection to the Amended Complaint must be sustained.

Accordingly, the Complaint is dismissed.  
ORDER



THEREFORE,



IT IS ORDERED:

1. That the preliminary objection filed by PECO Energy Company seeking dismissal of the complaint in James Crumley v. PECO Energy Company at Docket Number C-2016-2530436 is sustained;

2. That the Complaint filed in the complaint in James Crumley v. PECO Energy Company at Docket Number C-2016-2530436 is dismissed; and

3. That the matter be marked closed.

Date:
 May 17, 2016 




/s/












Darlene Heep 









Administrative Law Judge



/s/












Christopher P. Pell








Administrative Law Judge

� 	See Petition of PECO Energy Company for Approval of its Smart Meter Technology Procurement and Installation Plan, Docket No. M-2009-2123944 (Smart Meter Plan).


� 	See Petition of PECO Energy Company for Approval of its Smart Meter Technology Procurement and Installation Plan, Docket No. M-2009-2123944 (Order entered May 6, 2010) (PECO Smart Meter Plan Order).


� 	See Smart Meter Procurement and Installation, Docket No. M-2009-2092655 (Implementation Order entered June 24, 2009) (Smart Meter Procurement and Installation Order).


� 	See Maria Povacz v. PECO Energy Company, Docket No. C-2012-2317176 (Order entered January 24, 2013); Theresa Gavin v. PECO Energy Company, Docket No. C-2012-2325258 (Order entered January 24, 2013); Jeff Morgan v. PECO Energy Company, Docket No. C-2013-2356606 (Final Order entered July 23, 2013); Thomas McCarey v. PECO Energy Company, Docket No. C-2013-2354862 (Final Order entered September 26, 2013); Renney Thomas v. PECO Energy Company, Docket No. C-2012-2336225 (Final Order entered December 31, 2013); Ellen Donnelly v. PECO Energy Company, Docket No. F-2013-2330663 (Final Order entered March 18, 2014); and Gerald H. Smith v. PECO, Docket No. C-2014-2443198 (Final Order entered April 23, 2015). 


� 	52 Pa.Code § 1.2(a) provides that the rules of procedure may be “liberally construed to secure the just, speedy and inexpensive determination of every action or proceeding to which it is applicable” and that “The  . . . presiding officer at any stage of an action or proceeding may disregard an error or defect of procedure which does not affect the substantive rights of the parties.  Id. 


� 	PECO Supplement No. 61 to Tariff Electric Pa.P.U.C. No. 4, Fifth Revised Page No. 25.


�  	As Complainant is acting pro se, we will accept the response in accordance with 52 Pa.Code § 1.2(a).


� 	Again, since the Complainant is acting pro se, we accept the response in accordance with 52 Pa. Code § 1.2(a).
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