BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Patrice Harris
:


:

v.
:
F-2016-2537039


:

PECO Energy Company
:
ORDER DENYING COMPLAINANT’S
REQUEST FOR A NEW HEARING

On March 28, 2016, Patrice Harris (complainant) filed a formal Complaint (Complaint) against PECO Energy Company (PECO or respondent) with the Pennsylvania Public Utility Commission (Commission).  In the Complaint, the complainant placed checkmarks in boxes indicating that “[t]he utility is threatening to shut off my service or has already shut off my service,” “[i]ncorrect charges are on my bill,” and “[o]ther.”  As relief, the complainant wants these charges removed from her bill.
On April 18, 2016, respondent filed an Answer denying all material allegations of fact in the Complaint.  Respondent averred that it investigated the complainant’s high bill concerns and has determined that her concerns are unfounded.



By Hearing Notice dated May 6, 2016, a hearing was scheduled for June 13, 2016 at 10:00 a.m., and the matter was assigned to me.  



By Hearing Cancellation/Reschedule Request dated May 11, 2016, the matter was rescheduled for June 24, 2016 at 10:00 a.m.



I issued a Prehearing Order on May 17, 2016.  The Prehearing Order directed the parties to comply with various procedural requirements and also explained that the complainant bears the burden of proof to establish that the respondent violated its tariff, the Public Utility Code, or a Commission Order or regulation, and that she is entitled to the relief requested in the Complaint.



The hearing convened as scheduled on June 24, 2016.  Complainant appeared pro se and testified.  Complainant offered one exhibit (Comp. Exh. 1) which was admitted into the record.  Respondent appeared and was represented by Shawane L. Lee, Esq., who presented the testimony of Michael Begley, a Regulatory Assessor for PECO, and Roberto Alicea, a High Bill Field Investigator.  Respondent offered eleven exhibits (PECO Exhs. 1-11) which were all admitted into evidence.


The hearing began at approximately 10:03 a.m. and lasted until 12:52 p.m.  The nearly three-hour hearing generated a transcript of 112 pages.  



In a letter from the complainant dated June 27, 2016, with a copy to Ms. Lee,
 the complainant requested a new hearing.  Specifically, the complainant stated:

Thank you for scheduling the initial hearing in the matter of Patrice Harris vs PECO, F-2016-2537039 on June 24, 2016.  Although the information in the paperwork I received from the PUC stated I would not need a lawyer, I would like the opportunity to be represented fully.  Please allow the hearing to continue and another date scheduled.

As mentioned during the hearing, I have contacted an electrician.  I will forward the report shortly.  

Due to the fact that the initial hearing ran like a trial in which PECO treated me as a criminal and a beat, of which I am neither, I would like professional assistance in presenting my case.  As you may recall, I apologized at the beginning of the hearing because my exhibits were only adequately marked.  The level of exhaustion that I suffered as my school year of teaching ended June 22, did not prepare me to listen to 2 hours of hashing an untrustworthy activity report (by the way, the report is clearly not set up to be read and understood by a lay person).  I didn’t expect PECO to take two hours to detail the activity report flawed with estimates and corrections, several meter readings for the same account, overcharges, then credits, etc.  I had hoped that PECO would take responsibility to assist in uncovering the actual source of their exorbitant charges.  However, it is clear that there is intentional wrongdoing on their part.

I would like the opportunity to present exhibits of the meter readings and billing to demonstrate I am not responsible for PECO’s high charges.  I know there are privacy issues involved with respect to the bills of my landlord, and neighbor.  I expected PECO to look at the account of 4706 Oxford, a restaurant that runs from about 4:30 am to 6 pm every day of the week.  I expected PECO to look at the 4710 Oxford unit with a restaurant that runs daily from 11 am to midnight or early morning hours to get clarity.  They are using electric water and electric cook devices round the clock.  However, my landlady expressed outrage that PECO charged them 300.00!  How then can a professional regulator state that the charges to me, even the latest 226 for June, 300 for May and 518 for March (not adding the late charges, etc. is not an anomaly?

My apartment has 5 rooms and 1 full and 2 half bathrooms.  (one that is never used) 3 rooms are used basically for storage.  I have basic appliances that most residents have.  According to PECO, I should pay for 3000 kwh a month because there is potential.  Their entire justification is based on potential appliance analysis and estimates which they say support that.  
Regarding Floor 1 account, I was unaware that the final payment had not been paid.  I will contact the PECO office to check on this and if accurate, I will make the final payment this week.  

Regarding Floor 2 account, my last payments to PECO of 200.00 in February 2016 and 300.00 in March 2016, were paid in good faith pending the settlement of this matter.  Normally, that amount would more than cover my actual electric costs.  However, I will make an additional payment of 150.00 as I seek help to get this matter accurately investigated and resolved.

I have never had any problems with PECO until 2 years ago when I moved into this current Frankford neighborhood.  I moved here to do mission work as a resident and through use of the commercial unit rented by my church.  I didn’t move here to be hustled.  Within the last seven years, I have had two previous residential accounts with PECO.  My billings were normal.  My payments were also normal for a full-time employed individual.  

Around 2008, I rented an apartment unit in Chestnut Hill where there was a third party doing the electrical billing.  The apartment had 3 or 4 air conditioning units, washer, dryer, dish washer, etc.  I used none of the appliances as to get a foundation on the normal usage cost.  To my surprise the bills were astronomical, around 200.00!  Fortunately, their fraud was rampant and uncovered by authorities.  My present situation is similar.  As presented in the hearing, the charges to me are based on potential usage and not actual usage.  Please allow for a continuance and additional hearings to obtain full disclosure.  


In a second letter from the complainant dated June 28, 2016, with a copy to Ms. Lee,
 the complainant informed me that she hired a private electrician to investigate the possibility of foreign load at her residence, that this electrician completed his investigation that very day, and that the electrician discovered foreign load on her meter.  The complainant attached a copy of a work order for a company called “Adelphia Electric, LLC” dated only “06/  /16.”  The complainant also indicated that she had “not yet obtained an attorney for the hearing,” requested PECO supply her with an activity report on her accounts, and also that I order PECO to deduct various fees from her bills.  
On July 7, 2016, Ms. Lee submitted a response to me, with a copy to Ms. Harris, objecting to the complainant’s request for a new hearing.  Ms. Lee also objected to the complainant’s attachment to her June 28, 2016 letter being admitted as a late-filed exhibit.


For the reasons set forth below, PECO’s objections are sustained, and the complainant’s requests for a new hearing and to have her electrician’s work order admitted into the record as an exhibit are both denied. 

DISCUSSION
Paragraph 6 of my May 17, 2016 Prehearing Order instructed both parties of the following regarding representation at a hearing before the Commission:

Pursuant to 52 Pa.Code §§ 1.21 & 1.22, you may represent yourself, if you are an individual, or you may have an attorney licensed to practice law in the Commonwealth of Pennsylvania, or admitted Pro Hac Vice, represent you.  However, if you are a partnership, limited liability company, corporation, trust, association, or governmental agency or subdivision, you must have an attorney licensed to practice law in the Commonwealth of Pennsylvania, or admitted Pro Hac Vice, represent you in this proceeding.  Unless you are an attorney, you may not represent someone else.  Attorneys shall insure that their appearance is entered in accordance with the provisions of 52 Pa.Code § 1.24(b).
As noted in my May 17, 2016 Prehearing Order, the Commission regulations provide specifically that “[i]ndividuals may represent themselves” in adversarial proceedings before the Commission.
  Contrary to individuals, the Commission’s regulations require partnerships, corporations, other business organizations, trusts, associations, agencies, political subdivisions and government entities to be represented by attorneys in adversarial proceedings before the Commission.  52 Pa.Code §§ 1.21-1.23.
Although Commission regulations required PECO to be represented by counsel during the June 24, 2016 hearing, Commission regulations did not impose a similar requirement on Ms. Harris.  Paragraph 6 of my May 17, 2016 Prehearing Order merely advised the complainant that, should she want to be represented at a hearing, the representative would have to be either an attorney licensed to practice law in the Commonwealth of Pennsylvania, or an attorney admitted Pro Hac Vice.  
Ms. Harris did not request a postponement of the June 24, 2016 hearing to allow her time to secure counsel, nor did she make any such request during the June 24, 2016 hearing.  During the hearing, the complainant was given a full and fair opportunity to present her testimony and evidence for my consideration.  Moreover, the complainant stated on the record that she had said all she needed to say regarding her Complaint:
The Court:
Ms. Harris, you’ve heard what PECO had to say.  You don’t need to repeat anything you said up to this point, but is there anything else you want to add or are you content with what you said previously?

The Complainant:
I’m content with what I said previously.

Tr. 110-111.  



The hearing in this matter lasted nearly three hours and generated a 112-page transcript.  The complainant was given a full opportunity to present her case.  Although the complainant now regrets her decision to proceed unrepresented, Commission precedent is clear that a Complainant assumes the risk of not retaining counsel to assist in the prosecution of a Formal Complaint.  Rosenblum v. Bell Atlantic - Pennsylvania, Inc., 1995 Pa.PUC LEXIS 79, 29.  



Accordingly, the complainant’s request for a new hearing in this matter is denied.



As previously noted, the complainant submitted a letter dated June 28, 2016 regarding an electrician’s assessment of the electric service at the service address.  The complainant stated, in pertinent part:
Today, a professional electrician visited 4708 Oxford Avenue, Philadelphia PA 19124.  He was hired to investigate the matter before the PUC regarding electric sharing.  Mr. Chen, the owner and landlord of the adjoin (sic) properties and restaurants attended the investigation.  The electrician did in fact discovered (sic) that there were two electric water heaters pulling from the Floor 2 meter.  His report is attached.



On July 7, 2016, PECO submitted a letter objecting to the admission of the complainant’s electrician’s report into the record.  Specifically, Ms. Lee stated:

The Complainant presents an electrician’s receipt dated June 2016.  She states that her electrician visited the property on June 28, 2016, and found two hot water heaters connected to her service.  The electrician’s receipt is classic hearsay and cannot be offered into evidence without the electrician’s testimony.  In addition, the electrician’s receipt is irrelevant.  The receipt purports to demonstrate a foreign wiring condition found on June 28, 2016.  The hearing covered testimony and exhibits that showed there was no foreign wiring condition when PECO visited the property in February and April 2015.  Perhaps since PECO’s field visits, the property owner or the Complainant switched the hot water heating service.  The facts and evidence demonstrate that this alleged condition was not there in 2015 when PECO visited.  



The complainant made no mention during the July 24, 2016 hearing that she had an electrician scheduled to conduct an investigation at the service address after the hearing, nor did she request that the hearing record be left open to submit an electrician’s report as a late-filed exhibit.  The complainant did not specifically request in her letter that she wanted to have this electrician’s report admitted into the record.  However, it is clear from her letter that the complainant wants me to consider this report, if only to order a new hearing on her behalf.  As previously noted, I will not order a new hearing in this matter.   


Rule 802 of the Pennsylvania Rules of Evidence provides that “[h]earsay is not admissible except as provided by these court rules, by other rules prescribed by the Pennsylvania Supreme Court, or by statute.”  Rule 801(c) of the Pennsylvania Rules of Evidence defines “hearsay” as “a statement that the declarant does not make while testifying at the current trial or hearing; and a party offers in evidence to prove the truth of the matter asserted in the statement.”  Rule 801(a) defines a “statement” as “a person’s oral assertion, written assertion, or nonverbal conduct, if the person intended it as an assertion.”  Lastly, Rule 801(b) defines “declarant” as “the person who made the statement.”  



In the present case, the complainant submitted a report from an electrician which was completed by the electrician after the formal hearing on her Complaint.  Based on the complainant’s letter, it is clear that the Complainant is offering this report for the truth of the matter asserted, that is, that foreign load exists at the service address.  Under the Pennsylvania Rules of Evidence, this qualifies as hearsay which is inadmissible.  



Accordingly, PECO’s objection to the admission into the record of the complainant’s electrician’s report is sustained.  The report will not be admitted into the record.  



THEREFORE,



IT IS ORDERED:
1. That the Complainant’s request for a new hearing in the matter captioned Patrice Harris v. PECO Energy Company, Docket No. F-2016-2537039, is denied; and
2. That Respondent’s objection to the Complainant’s electrician’s report being admitted into the record is sustained, and the document will not be admitted into the record.

Date:
 July 25, 2016      
___________________________________



Christopher P. Pell


Administrative Law Judge

Patrice Harris v. PECO Energy Company

Docket Number F-2016-2537039
SERVICE LIST
Patrice Harris
P.O. Box 4862
Philadelphia, PA   19124
Shawane L. Lee, Esquire

Exelon Business Services Company LLC

Legal Department

2301 Market Street, S23-1

Philadelphia, PA   19103

� 	I did not receive a copy of this letter until July 7, 2016.


� 	I received a copy of this letter on July 6, 2016.


� 	Commission regulations define “adversarial proceeding” as “[a] proceeding initiated by a person to seek authority, approvals, tariff changes, enforcement, fines, remedies or other relief from the Commission which is contested by one or more other persons and which will be decided on the basis of a formal record.”  52 Pa.Code § 1.8  Additionally, the term “person” is defined as “individuals, corporations, partnerships, associations, joint ventures, other business organizations, trusts, trustees, legal representatives, receivers, agencies, governmental entities, municipalities or other political subdivisions.”  Id.
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