BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Gilma Merkert





:








:


v.





:

C-2016-2542972








:

PECO Energy Company



:

PREHEARING ORDER – RESPONDENT’S MOTION FOR JUDGMENT ON THE PLEADINGS IS GRANTED IN PART AND DENIED IN PART
History of the Proceeding


On July 7, 2015, I was assigned as the presiding officer in this case.  The purpose of this order is to bring to the attention of the parties certain procedural rules that apply to the participants in this proceeding.  An Initial Hearing in this case is scheduled for Wednesday, August 10, 2016 at 10:00 a.m. in an available hearing room on the 4th floor at 801 Market Street.  (The entrance is on 8th Street.  When you get to the 4th  floor, go to the desk, call (215) 560-2105 and wait to be escorted to the hearing room.)  


On April 15, 2016, Gilma Merkert (“Merkert” or “Complainant”) filed a formal complaint against PECO Energy Company (“PECO” or the “Respondent”) alleging the following: that the utility is threatening to shut off her service; that there are incorrect charges on her bills; that Mr. Henry Washington did not have a lease to stay at her property; that Mr. Washington called the Respondent and complained about a high bill; that the Respondent did not contact her after foreign load was found; that the Respondent is holding her responsible for Mr. Washington’s past due bills; and that she will pay for electric that she is using in her apartment. 


On May 23, 2016
, the Respondent filed an answer and new matter with a notice to plead.  In the answer, the Respondent denied the material allegations in the complaint.  The Respondent averred that the Complainant owns the property located at 4814 North 5th Street, Philadelphia, PA.  The customer of record at that property, Henry Washington, called the Respondent to complain about high bills.  On September 10, 2013, a PECO technician went to the property and found foreign wiring.  In addition, the technician found that a basement apartment was connected to Mr. Washington’s meter.  On September 17, 2013, an account was created in the Complainant’s name under account number 65929-26064 and Mr. Washington’s $4,992.65 balance was transferred to the account.  On November 20, 2013, the Complainant filed an informal complaint (#003174202) with the Bureau of Consumer Services (“BCS”) complaining about the foreign wiring allegation and the transfer of the past due balance to her account.  BCS dismissed the complaint on February 6, 2014, and concluded that the Complainant was responsible for the balance that accrued at the property.  On December 13, 2013, a PECO technician visited the property and determined that the foreign wiring had been corrected.  An account was created for the basement in the Complainant’s name at account number 24600-60040.  Since a new applicant applied for service, the account at account number 65929-26064 was closed.  



The Complainant filed a formal complaint at docket number F-2014-2413585 disputing the balance from the foreign wiring condition.  A telephonic hearing was held on June 11, 2014, before Administrative Law Judge (“ALJ”) Susan D. Colwell.  The Complainant represented herself.  The Respondent presented two witnesses.  ALJ Colwell’s decision, dated July 28, 2014, dismissed the complaint.  The Complainant filed exceptions to ALJ Colwell’s Initial Decision.  On February 12, 2015, in its Opinion and Order the Commission found that the Respondent properly transferred the electric account and related balance to the Complainant when foreign load was found.  Gilma Merkert v PECO Energy Company, F-2014-2413584 (Opinion and Order entered February 12, 2015).  



In the New Matter, the Respondent incorporated the information in the answer.  In addition, the Respondent stated that in the Complainant’s second formal complaint against PECO she is disputing a balance for a foreign wiring condition at her rental property at 4814 North 5th Street.  In light of ALJ Colwell’s Initial Decision and the Commission’s Opinion and Order, the Respondent stated that all of the allegations in the current formal complaint should be dismissed on the grounds of res judicata.  (New Matter at ¶ 17).  The doctrine of res judicata prevents relitigation of a matter decided by a court of competent jurisdiction.  (New Matter at 
¶ 18).  The Respondent  maintains that in the present case all four elements of res judicata are met. (New Matter at ¶¶ 18, 19).  The Respondent avers that the parties had an opportunity to appear and be heard during the hearing before ALJ Colwell.  The Respondent concluded that the present complaint asserts the same factual and legal basis for relief as the dismissed 2014 complaint.  Consequently, the Respondent requested that the complaint be dismissed pursuant to the doctrine of res judicata.  


The Complainant did not file a response to the Respondent’s New Matter.



On June 21, 2016, the Respondent filed a Motion for Judgment on the Pleadings with a Notice to Plead.



In the Motion for Judgment on the Pleadings, the Respondent maintained that the current complaint be dismissed pursuant to the doctrine of res judicata. (Motion at ¶ ¶ 6-32).  In the motion, the Respondent reiterated the assertions in the answer and the new matter regarding the Complainant’s dispute, the Initial Decision and the Commission Opinion and Order.  Res judicata includes any issue, claim or defense that was raised or could have been raised in the prior proceedings (Motion at ¶ 20).  Therefore, the Respondent requested that the complaint be dismissed (Motion at ¶ 33).  The Respondent attached copies of the complaint, answer and new matter in this matter to its motion.


By hearing notice dated July 5, 2016, an initial hearing was scheduled for August 10, 2016 at 10:00 a.m.  The matter was assigned to the undersigned on July 7, 2016.


The Complainant did not respond to the Motion for Judgment on the Pleadings within twenty (20) days of service of the Motion.  52 Pa.Code § 5.102 (a, b).

Motion


With respect to the Motion for Judgment on the Pleadings, pursuant to 52 Pa.Code § 5.102(d), the presiding officer will grant a Motion for Judgment on the Pleadings if the applicable pleadings, depositions, answers to interrogatories and admissions, together with affidavits, if any, show that there is no genuine issue as to a material fact and that the moving party is entitled to a judgment as a matter of law.



In her complaint, the Complainant alleged that she should not be responsible for the bill accrued at the service address prior to the September 2013 determination of foreign load.  She denied that that Mr. Henry Washington had a lease to stay at her property.  In addition, she alleged that Mr. Washington called the Respondent and complained about a high bill and that the Respondent did not contact her after foreign load was found.  However, the Complainant also alleged that there are incorrect charges on her bills and that the utility is threatening to shut off her service at her residence on Fordham Road.  See attachment to complaint-Shut off notice for account number 47675772103 dated March 2, 2016.  She also attached a bill due on July 15, 2015 for $2,073.35 for 4814 North 5th Street at account number 65929-26108.  The bill for her residence, account number 47675772103, which was due on August 27, 2015, indicated that $2,034.35 for service for 4814 North 5th Street was transferred to her residence account.  She also attached copies of bills for the 4814 North 5th Street basement account, account number 24600-60040, which contained the bills transferred from Mr. Washington.


The Respondent is correct that the doctrine of res judicata applies to the following allegations: foreign load in September 2013; whether the Complainant was responsible for Mr. Washington’s past due bills, whether Mr. Washington had a lease and whether Mr. Nesbitt had been evicted prior to September 2013.  



The evidence in the pleadings, the Initial Decision and the Opinion and Order indicate that the Complainant’s account for 4814 North 5th Street was closed and the final balance was transferred to the 4814 North 5th Street basement account in December 2013.  The $2,073.35 for 4814 North 5th Street at account number 65929-26108 was not mentioned in the previous litigation.  In addition, the transfer of $2,034.35 from that account to the Complainant’s account for her residence, account number 47675772103, was not mentioned.  



With respect to foreign load in September 2013, whether the Complainant was responsible for Mr. Washington’s past due bills, whether Mr. Washington had a lease and whether Mr. Nesbitt had been evicted prior to September 2013, the Respondent, the moving party, is entitled to judgment as a matter of law on these allegations since the doctrine of res judicata applies.  Consequently, those allegations are dismissed.  Therefore, the Respondent’s Motion for Judgment on the Pleadings is granted in part.



However, the Respondent transferring a bill in 2015 from the Complainant’s rental property to the Complainant’s residence and threatening to terminate her service at her home have not been addressed previously.  



A review of the allegations in the complaint and the answer demonstrate that facts regarding the concerning the 2016 shut off notice and the transfer of a bill from account number 65929-26108 to the Complainant’s account at account number 47675772103 in 2015 are disputed.  Consequently, the Motion for Judgment on the Pleadings fails to show that there is no genuine issue as to a material fact and that the moving party is entitled to a judgment as a matter of law.  Accordingly, the Motion for Judgment on the Pleadings is denied in part.  A hearing will be held so that the parties can present evidence to address these allegations.
Hearing



The Complainant has the burden of proving that the allegations in the complaint are true.  Section 332(a) of the Public Utility Code, 66 Pa.C.S. § 332(a).  The Complainant must pay the undisputed portion of the bill while this proceeding is pending.



The Commission’s regulations concerning discovery are set forth in 52 Pa.Code 
§ 5.321 et seq.



The Respondent must submit the applicable account statement(s) and the applicable BCS decision(s).



If you intend to subpoena witnesses for the hearing, you should review the procedures established in 52 Pa.Code § 5.421.  You must submit your written application to me sufficiently in advance of the hearing date so that the other parties will have the required ten (10) days’ notice to answer or object, and so that you will have enough time to receive the subpoena and serve it.  The written subpoena application must be submitted to the presiding officer, the Secretary of the Commission, opposing counsel and the person to be subpoenaed.  52 Pa.Code
§ 5.421 (a, b).  



If you wish to offer documents into evidence during the hearing (i.e. letters, bills, canceled checks, receipts, account statements, etc.), please bring four (4) copies (a copy for the presiding officer, two (2) copies for the Court Reporter and a copy for each party of record).  Please keep a copy for yourself.  52 Pa.Code § 5.409. 



The Commission’s policy promotes settlements.  52 Pa.Code § 5.231(a).  If a settlement is reached, a formal hearing will not be necessary and the scheduled hearing will be cancelled.


This is a formal hearing and it will be conducted in accordance with the Commission’s Rules of Practice and Procedure.


Pursuant to 52 Pa.Code §§ 1.21 & 1.22, you may represent yourself, if you are an individual, or you may have an attorney licensed to practice law in the Commonwealth of Pennsylvania, or admitted Pro Hac Vice, represent you.  However, if you are a partnership, corporation, trust, association, or governmental agency or subdivision, you must have an attorney licensed to practice law in the Commonwealth of Pennsylvania, or admitted Pro Hac Vice, represent you in this proceeding.  Unless you are an attorney, you may not represent someone else.  Attorneys shall insure that their appearance is entered in accordance with the provisions of 52 Pa.Code 
§ 1.24(b).



A request for a continuance of the scheduled hearing date must state the agreement or opposition of other party, and must be submitted in writing no later than five (5) business days prior to the hearing.  52 Pa.Code § 1.15(b).  Requests for postponement or continuance of hearings are to be sent to the presiding officer with copies to the Scheduling Office and the other party of record.  The address for the Scheduling Office is P.O. Box 3265, Harrisburg, Pennsylvania 17105-3265.  My contact information is: 

Administrative Law Judge Cynthia Williams Fordham

Pennsylvania Public Utility Commission

801 Market Street, Suite 4063

Philadelphia, PA 19107

(215) 560-2105 (telephone)

(215) 560-3133 (fax)



If you, or anyone you plan to call as a witness on your behalf, cannot speak or understand English well enough to participate in the hearing, you can request an interpreter.  Please contact the Scheduling Office at (717) 787-1399 at least ten (10) days before the scheduled hearing and provide the language that the interpreter needs to be fluent in.



All witnesses should be prepared to testify during the August 10, 2016 hearing.

ORDER



THEREFORE,



IT IS ORDERED:



1.
The Respondent’s Motion for Judgment on the Pleadings is granted in part and denied in part.



2.
The allegations concerning the September 2013 foreign load investigation, whether the Complainant was responsible for Mr. Washington’s past due bills, whether Mr. Washington had a lease and whether Mr. Nesbitt had been evicted prior to September 2013 are dismissed.



3.
The hearing will be held to address the contested allegations regarding the 2016 shut off notice and the transfer of a bill from account number 65929-26108 to the Complainant’s account at account number 47675772103 in 2015. 



4.
That the parties shall comply with the procedural rules and regulations discussed herein.

Date:  August 3, 2016




___________________________________








Cynthia Williams Fordham








Administrative Law Judge
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