BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



International Brotherhood of Electrical Workers	:
Local 614						:
							:
	v.						:		C-2016-2525801
							:
PECO Energy Company				:



PREHEARING ORDER #4-Motion for Extension of Time and 
Objections to Notices of Depositions 


History

		On January 25, 2016, the International Brotherhood of Electrical Workers Local 614 (“Local 614”, “Union” or the “Complainant”) filed a formal complaint with the Pennsylvania Public Utility Commission (“Commission”) against PECO Energy Company (“PECO” or the “Respondent”).  The Complainant is the certified collective bargaining representative for certain employees of PECO, including electrical line mechanics and other craft employees.  The complaint was filed pursuant to 52 Pa.Code § 121.8 to enforce compliance with the Respondent’s Long Term Infrastructure Improvement Plan (“LTIIP”).  The Complainant alleged that the Respondent’s failure to comply with the LTIIP is having a direct and immediate adverse effect on the safety of Local 614’s members.  Local 614 alleged that PECO’s use of unqualified Contractors of Choice (“COC”) and PECO’s failure to sufficiently supervise the COC does not provide “adequate, efficient, safe and reasonable service and facilities” as required by Section 1501 of the Public Utility Code, 66 Pa.C.S. § 1501.  Local 614 states that Section 1505 of the Public Utility Code, 66 Pa.C.S. § 1505, gives the Commission authority to order a utility to take specific, corrective actions to ensure the safety of its service and facilities. 

		On February 12, 2016, the Office of Consumer Advocate (“OCA), through its counsel, filed a Notice of Intervention and Public Statement.  The OCA intervened to protect the interests of PECO’s customers under the applicable sections of the Public Utility Code and Commission regulations.

		On February 16, 2016, the Respondent, through its counsel, filed an Answer and New Matter.  The Respondent denied the material allegations in the complaint.  In the New Matter, the Respondent stated that the complaint is barred by the doctrine of collateral estoppel, the Complainant does not have standing, the claims are not ripe and the claims are preempted by Section 301 of the Labor Management Relations Action.

		On February 16, 2016, the Respondent, through its counsel, filed Preliminary Objections.  The Respondent requested that the Commission dismiss the complaint pursuant to 52 Pa.Code § 5.101(a)(1), (4) and (7) because Local 614’s formal complaint is subject to the doctrine of collateral estoppel, Local 614 lacks standing, Local 614’s claims are not ripe and Local 614’s claims are preempted by Section 301 of the Labor Management Relations Act.  

		On February 26, 2016, the Complainant, through its counsel, filed its Answer to Preliminary Objections.  The Complainant denied that the doctrine of collateral estoppel applies.  The Complainant stated that it has standing to pursue this complaint and that the claims are ripe.  The Complainant denied that the contract or Section 301 of the Labor Management Relations Act preempts it from filing a complaint with the Commission concerning enforcement of the LTIIP.

		On March 7, 2016, the Complainant filed an Answer to New Matter and Affirmative Defenses.  The Complainant denied most of the allegations in the New Matter and referred to its Answer to the Preliminary Objections with respect to the following issues: the doctrine of collateral estoppel, standing, ripeness and preemption.

		On March 23, 2016, Karl A. Fritton, Esquire, filed a Notice of Appearance on behalf of the PECO Energy Company.

		By Order dated March 31, 2016, the undersigned denied the Respondent’s Preliminary Objections.

		By correspondence dated April 18, 2016, counsel for the Complainant asked for the hearing to be converted to a prehearing conference.  He noted that counsel for the Respondent did not object to this request.

		By Prehearing Order 2, dated April 22, 2016, the undersigned changed the May 5, 2016 hearing to a prehearing conference.  

		On May 4, 2016, counsel for Local 614, PECO and OCA submitted prehearing memorandum addressing the agenda items.

		A prehearing conference was held on May 5, 2016, at 2 p.m.  Counsel for Local 614, PECO and OCA participated.

		Since there was no opposition to the language in the Protective Order, the Protective Order was granted. 

		The following procedural schedule was established:

Prehearing Conference		May 5, 2015
Initial Settlement Conference		June 7, 2016
Other Parties’ Direct Testimony	June 30, 2016
Rebuttal Testimony			August 3, 2016
Surrebuttal Testimony			August 18, 2016
Oral Rejoinder outline  		August 24, 2016 at noon
Evidentiary Hearings and		August 25, 26, 2016
Oral Rejoinder

Close of the Record			August 29, 2016

Main Briefs				October 10, 2016
Reply Briefs				October 31, 2016

		On June 7, 2016, the undersigned sent Prehearing Order #3 to the parties.  The discovery modifications that the parties agreed to were listed in ordering paragraph 2.

		On June 28, 2016, Local 614 supplemented its witness list.

		On June 30, 2016, Local 614 submitted the Direct Testimony of ten witnesses.

		On June 30, 2016, OCA submitted correspondence indicating that it would not be filing Direct Testimony.

		On July 28, 2016, PECO filed PECO Energy Company’s Motion for Extension of Time and Objections of PECO Energy Company to Notices of Deposition Issued by IBEW Local 614.

		On July 29, 2016, at 10:00 a.m., a conference call was held with the undersigned to discuss the motion and objections[footnoteRef:1].  Mr. Lawrence was not available to participate.  Charles T. Joyce, Esquire, and Scott J. Rubin, Esquire, represented Local 614 and Michael S. Swerling, Esquire, and Karl A. Fritton, Esquire, represented PECO Energy Company.  After discussing the motion and the objections, the parties agreed to revise the procedural schedule and reschedule the depositions.  The deposition notices will include a “brief statement of the matters for which inquiry is being made” so that the scope of the deposition will be clear. 52 Pa.Code § 5.343(c). [1:  	The call was tape-recorded.] 

 
Depositions				August 25, 26, 2016
Rebuttal Testimony			Thursday, September 29, 2016
Surrebuttal Testimony			Friday, October 14, 2016
Oral Rejoinder outline  		Friday, October 21, 2016 at noon

Evidentiary Hearings and		Mon, Tues October 24, 25, 2016
Oral Rejoinder

Close of the Record			Wednesday, October 26, 2016
Main Briefs				Monday, November 21, 2016
Reply Briefs				December 12, 2016

		Any documents filed in this proceeding should be served on me at the Philadelphia office and the active participants.  52 Pa.Code § 154(a) and (d).  My contact information is:

Administrative Law Judge Cynthia Williams Fordham
Pennsylvania Public Utility Commission
801 Market Street, Suite 4063
Philadelphia, PA 19107
(215) 560-2105 (telephone)
(215) 560-3133 (fax)
cfordham@pa.gov.

ORDER


		THEREFORE,

		IT IS ORDERED:

1. That the procedural schedule set forth in Ordering paragraph 2 of the Prehearing Order #3 has been revised as follows:

Prehearing Conference		May 5, 2015
Initial Settlement Conference		June 7, 2016
Other Parties’ Direct Testimony	June 30, 2016
Rebuttal Testimony			September 29, 2016
Surrebuttal Testimony			October 14, 2016
Oral Rejoinder outline  		October 21, 2016 at noon
Evidentiary Hearings and		October 24, 25, 2016
Oral Rejoinder

Close of the Record			October 26, 2016
Main Briefs				November 21, 2016
Reply Briefs				December 12, 2016

2. The notices for the August 25 and August 26, 2016 depositions will include a “brief statement of the matters for which inquiry is being made” so that the scope of the deposition will be clear.
[bookmark: _GoBack]
3. That, after September 5, 2016, discovery shall be conducted according to the Commission’s rules and regulations pursuant to 52 Pa. Code § 5.342(d), subject to the modifications in Ordering paragraph 3 of the June 7, 2016 Order and the following modifications: 

0. The response period for replying to written interrogatories, requests for production and requests for admissions is ten (10) calendar days of receipt.  Responses may be served electronically but hard copies must follow by first-class mail, unless otherwise agreed to by the parties.  

0. Objections to written interrogatories, requests for production and requests for admissions are to be communicated in writing within five (5) calendar days of receipt.  The parties are directed to confer, by telephone or e-mail, and attempt to resolve the objections. 


		4.	That the parties shall comply with the procedural rules and regulations discussed herein.

Date:  August 3, 2016					__________________________________
							Cynthia Williams Fordham
							Administrative Law Judge
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SERVICE LIST


Charles T. Joyce, Esquire
Spear Wilderman, P.C.
230 South Broad Street, Suite 1400
Philadelphia, PA 19102

Scott J. Rubin, Esquire
333 Oak Lane
Bloomsburg, PA  17815-2036
Counsel for Local 614

Romulo L. Diaz, Jr. Esquire
Jack R. Garfinkle, Esquire 
Michael S. Swerling, Esquire 
Exelon Business Services Company LLC
Legal Department S23-1
2301 Market Street
Philadelphia, PA  19103-1338
Counsel for PECO Energy Company

Karl A. Fritton, Esquire 
Reed Smith LLP
1717 Arch Street, Suite 3100
Philadelphia, PA 19103
Counsel for PECO Energy Company 

Darryl Lawrence, Esquire
Senior Assistant Consumer Advocate
Office of Consumer Advocate
555 Walnut Street, 5th Floor, Forum Place
Harrisburg, PA  17101-1923
Office of Consumer Advocate
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