BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Kevin Lofton, Jr.					:
							:
	v.						:		C-2016-2539283
							:
Philadelphia Gas Works				:



ORDER 
DENYING MOTION FOR SUMMARY JUDGMENT


		On April 11, 2016, Kevin T. Lofton, Jr. filed with the Pennsylvania Public Utility Commission (Commission) a formal complaint against Philadelphia Gas Works (PGW or the Company), Docket Number C-2016-2539283.  In his complaint, Mr. Lofton averred that PGW was threatening to shut off his gas service or has already shut off his gas service, he would like a payment agreement and there are incorrect charges on his bill.  Mr. Lofton requested a better payment agreement and that certain charges be removed from his bill, among other things.

On May 2, 2016, PGW filed an answer and new matter in response to Mr. Lofton’s complaint.  In its answer, PGW admitted or denied the various averments Mr. Lofton made in his complaint.  In particular, PGW admitted that it issued a termination notice to Mr. Lofton and that Mr. Lofton seeks a payment agreement.  PGW denied that there are incorrect charges on Mr. Lofton’s bill and provided a history of the various complaints filed by Mr. Lofton and payment agreements he has received.  In its new matter, which was accompanied by a notice to plead, PGW reiterated the history of complaints filed by Mr. Lofton and the payment agreements he has received.  PGW then averred that Mr. Lofton’s complaint should be dismissed because he is “abusing the system by using its provisions to prevent termination of service over the course of years, all the while receiving gas service from PGW and accruing a large outstanding balance.”  PGW requested that Mr. Lofton’s complaint be dismissed and attached various documents in support of its position.

Also on May 2, 2016, PGW filed a motion for summary judgment.  In its motion, which was also accompanied by a notice to plead, PGW again reiterated the history of various complaints filed by Mr. Lofton and the payment agreements he has received.  In addition, PGW again averred that this history shows that Mr. Lofton has been abusing the system to prevent termination of service over the course of years, all the while receiving gas service from PGW and accruing a large outstanding balance.  PGW cited to case law in support of its position that Mr. Lofton’s complaint should be dismissed and attached various documents in support of its position.

On June 15, 2016, Mr. Lofton filed an answer to PGW’s motion requesting that the motion be denied.  In his answer, Mr. Lofton argued that the complaints filed were not frivolous or unjust and that PGW’s motion fails to acknowledge his efforts to resolve the matter.  Mr. Lofton also explained the various discrepancies in his bill and his efforts to get more information from PGW about how his bill is calculated.  Mr. Lofton concluded that he would like a hearing to explain his position.

On July 20, 2016, a Telephonic Hearing Notice was issued scheduling an Initial Telephonic Hearing for Tuesday, August 30, 2016 at 10:00 a.m. and assigning me as the Presiding Officer.  A Prehearing Order dated July 25, 2016 was issued setting forth various procedural rules that would govern the hearing.

PGW’s motion for summary judgment is procedurally ready to be ruled upon.  For the reasons discussed below, PGW’s motion will be denied and Mr. Lofton’s complaint will be heard during the Initial Telephonic Hearing scheduled for Tuesday, August 30, 2016.

The Commission’s Rules of Administrative Practice and Procedure, 52 Pa. Code Chapters 1, 3 and 5, provide for the filing of motions for summary judgment.  In particular, Section 5.102 of the Commission’s Rules provides in relevant part:



§ 5.102 Motions for summary judgment and judgment on the pleadings.

(a) Generally.  After the pleadings are closed, but within a time so that the hearing is not delayed, a party may move for judgment on the pleadings or summary judgment.  A motion must contain a notice which states that an answer or other responsive pleading shall be filed within 20 days of service of the motion.

* * *

(d) 	Decisions on Motions.

(1) Standard for grant or denial on all counts.  The presiding officer will grant or deny a motion for judgment on the pleadings or a motion for summary judgment, as appropriate.  The judgment sought will be rendered if the applicable pleadings, depositions, answers to interrogatories and admissions, together with affidavits, if any, show that there is no genuine issue as to a material fact and that the moving party is entitled to a judgment as a matter of law.

(2)  	Standard for grant or denial in part.  The presiding officer may grant a partial summary judgment if the pleadings, depositions, answers to interrogatories and admissions, together with the affidavits, if any, show that there is no genuine issue as to a material fact and that the moving party is entitled to a judgment as a matter of law on one or more but not all outstanding issues.

52 Pa.Code § 5.102(a), (d)(1) and (d)(2).  When disposing of a motion for summary judgment, the record must be examined in the light most favorable to the nonmoving party.  First Mortgage Co. of Pennsylvania v. McCall, 313 Pa. Superior Ct. 54, 56, 459 A.2d 406, 408 (1983).  To avoid the motion for summary judgment, the nonmoving party must set forth facts showing that there is a genuine issue for trial.  Id. at 58-59.

In this case, Mr. Lofton indicated that PGW has threatened to shut off his utility service or has already shut off his utility service and that he would like a payment agreement.  Mr. Lofton also averred that there are incorrect charges on his bill and that he would like a review of the low-income benefits he has been receiving.  In response, PGW detailed four informal complaints and two formal complaints Mr. Lofton has previously filed with the Commission since August, 2013.  In addition, PGW detailed four termination notices PGW has provided to Mr. Lofton.  PGW argued that Mr. Lofton’s complaint should be dismissed because this history shows that he has been abusing the system to avoid termination.

PGW’s motion for summary judgment will be denied.  When examining the record in the light most favorable to Mr. Lofton, as is required when addressing PGW’s motion, it is not clear that there are no genuine issues of material fact or that PGW is entitled to judgment as a matter of law such that a trial would be a fruitless exercise. 

With regard to PGW’s argument that Mr. Lofton is abusing the system, a review of the Commission’s case law regarding abuse of process demonstrates that Mr. Lofton’s actions do not warrant dismissal of his complaint.  In Grossman v. Bell Telephone Company of Pennsylvania, 67 Pa. PUC 714, 717 (1988), the Commission found an abuse of process where the complainant frequently requested continuances of hearings without good cause and then not appearing, and by not honoring a settlement with the respondent.  In Manu v. The Bell Telephone Company, Docket No. F-09029141 (Final Order entered May 9, 1994) (Manu), the Commission found an abuse of process where the complainant filed several formal and informal complaints regarding utility service and the ALJ determined that a “scheme” of an “apparently ongoing” nature was operating from the complainant’s address for the purpose of obtaining utility services without payment.  A pattern existed wherein the complaint was filed, hearing notices were mailed and returned marked as unclaimed and requests for continuances were made.  Id.

In addition, in Seidenstricker v. Metropolitan Edison Company, Docket No. F-2008-2019388, Opinion and Order (entered July 28, 2009) (Seidenstricker), the Commission found an abuse of process where the complainant defaulted on eight payment plans, avoided termination by filing for bankruptcy and attempting to transfer her account to her mother and sister and invoking the provisions in the Public Utility Code regarding discontinuance of service to leased premises, 66 Pa. C.S. §§1521-1533, on 18 occasions.  See also, DiFilippo v. PECO Energy Company, Docket No. C-20027116 (Initial Decision dated August 8, 2002) (Final Order dated October 3, 2002) (complainant had abused the Commission’s complaint process by filing three previous complaints which were all dismissed with prejudice and by filing a fourth complaint which contained impertinent or scandalous matters); and Thomas v. The Peoples Natural Gas Company, Docket No. C-2009-2102194 (Opinion and Order dated June 17, 2010) (complainant with poor payment history had abused the system by filing three informal complaints which were all dismissed because he had defaulted on a Commission-issued payment arrangement and a formal complaint which was also dismissed for the same reason).

PGW’s motion will be denied because when examining the record in the light most favorable to Mr. Lofton, as is required when disposing of PGW’s motion, it is not clear that PGW is entitled to judgment as a matter of law.  The instant case is different from Commission precedent that has barred complainants from filing future complaints.  

In this case, according to PGW’s motion, Mr. Lofton has filed four informal complaints with the Commission’s Bureau of Consumer Services (BCS) and two formal complaints during the past three years.  The Company has sent Mr. Lofton several shut off notices.  As of March, 2016, the balance on the account reached $9,266.35.  This information was also raised by PGW in its new matter to which Mr. Lofton did not deny.  As a result, this information can be accepted as true.  52 Pa.Code § 5.63(b).  This history is significant.  Yet, in Seidenstricker, supra, for example, the complainant defaulted on eight payment plans and avoided termination by filing for bankruptcy and attempting to transfer her account to her relatives.  Id.  During that time, the complainant accumulated a balance of $26,000.  Id.  Similarly, in Argento’s Pizza Attn: Bruce Bottomley v. Philadelphia Gas Works, C-2009-2138055 (Order entered October 1, 2010), the complainant failed to appear for a hearing, had filed four formal complaints in the prior two year period and had accrued a balance of nearly $18,000.  Mr. Lofton’s actions in this case approach what has occurred in these other cases but do not reach those levels.  When considering in the light most favorable to Mr. Lofton his argument that the company fails to acknowledge his efforts to resolve the matter, for example, there is no “scheme” of an “apparently ongoing nature” of abuse of process present in this case.  Manu, supra.  As a result, PGW’s motion will be denied.

Furthermore, PGW’s motion will be denied because a review of the relevant case law reveals that the abuse of process determination had been established after notice and an opportunity to be heard was afforded.  In this case, PGW has filed a motion for summary judgment seeking to dismiss Mr. Lofton’s complaint on a preliminary basis prior to a hearing.  This is particularly significant because Mr. Lofton stated in his answer to PGW’s motion that PGW’s motion fails to acknowledge his efforts to resolve the matter.  Mr. Lofton also explained the various discrepancies in his bill and his efforts to get more information from PGW about how his bill is calculated.  Mr. Lofton concluded that he would like a hearing to explain his position.  As noted above, when disposing of a Motion for Summary Judgment, the record must be examined in the light most favorable to the nonmoving party.  Mr. Lofton’s contention that there are discrepancies in his bill and that he has been attempting to get more information from PGW, for example, support denying PGW’s motion.  At a hearing, however, where Mr. Lofton will have to demonstrate that the Company violated the Public Utility Code, a Commission order or regulation or a Commission-approved tariff by a preponderance of the evidence, an abuse of process determination may be more appropriate at that time.

In addition, in Richard Carlock v. The United Telephone Company of Pennsylvania, Docket No. F-00163617 (Order entered July 14, 1993) (Carlock), the Commission determined that unrepresented complainants should have an opportunity to be heard orally, and not have their case dismissed on the basis of a preliminary pleading.  Id. at 7 (in many cases unrepresented complainants can explain their dispute orally much better than they can communicate their grievance in written form and to deny unrepresented complainants a meaningful opportunity to be heard in such cases can be viewed as a gross abuse of authority), citing, Halpern v. The Bell Telephone Company of Pennsylvania, Docket No. C-00923950 (Order entered October 1992) and William Schleisher v. The Bell Telephone Company of Pennsylvania, Docket No. F-00161252 (Order entered December 17, 1992); see also, John M. Gera v. PPL Electric Utilities Corporation, Docket No. C-20054657 (Opinion and Order entered November 2, 2005).[footnoteRef:1]   As a result, in this case, it may be the case that Mr. Lofton could demonstrate orally that PGW violated the Public Utility Code, a Commission order or regulation or a Commission-approved Company tariff. [1:  	The Commission’s decision in Carlock was subsequently clarified to allow ALJ’s the discretion to dispose of the pleadings in a proceeding provided that the action is neither arbitrary nor capricious, and that it is in accordance with the law.  John A. Graham Jr. v. Philadelphia Suburban Water Company and Bell Atlantic-Pennsylvania, Inc., Docket No. C-00957557 (Opinion and Order entered June 12, 1996). 
] 


As a result, PGW’s motion for summary judgment will be denied and Mr. Lofton’s complaint will be allowed to proceed to a hearing.  Mr. Lofton is advised that a hearing will require him to meet his burden of proof by a preponderance of the evidence and that all decisions of the Commission must be supported by substantial evidence.  This is a different standard than the standard used to address the motion for summary judgment.  Mr. Lofton is further advised that the Commission has prohibited complainants from filing future complaints until, for example, current balances are paid in full when it has been determined that a complainant has abused the process.  Seidenstricker, supra, at 12.  If the number of informal and formal complaints, termination notices and overall balance on this account continues to escalate, Mr. Lofton is put on notice that he may be prohibited from filing further informal or formal complaints with the Commission regarding arrearages on his account until all such arrearages are paid in full.  Id. (noting the interest to protect other ratepayers of the company who ultimately may bear the burden of the growing arrearage).  

In conclusion, when viewing the record in this case in the light most favorable to Mr. Lofton, as is required when addressing PGW’s motion for summary judgment, it is not clear that there are no genuine issues as to a material fact or that PGW is entitled to judgment as a matter of law.  Mr. Lofton has averred issues in his complaint that should be heard during a hearing.  As a result, PGW’s motion will be denied.

ORDER


THEREFORE,

IT IS ORDERED:

1. That the Motion for Summary Judgment filed by Philadelphia Gas Works in the above-captioned proceeding at Docket Number C-2016-2539283 on May 2, 2016, is hereby denied.  

2. That the complaint filed by Kevin Lofton, Jr., on April 11, 2016 against Philadelphia Gas Works at Docket Number C-2016-2539283 shall proceed to a hearing on Tuesday, August 30, 2016 at 10:00 a.m. 

3. That Kevin Lofton is put on notice that he may be prohibited from filing further informal or formal complaints with the Commission against Philadelphia Gas Works regarding arrearages on his account until all such arrearages are paid in full if it is found that he has abused the processes of the Public Utility Commission.  


Date: August 3, 2016										
						Joel H. Cheskis
						Administrative Law Judge
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