BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Stephanie Mobley					:
							:
	v.						:		C-2016-2546866
							:
PECO Energy Company				:



INITIAL DECISION GRANTING
MOTION FOR JUDGEMENT ON THE PLEADINGS

Before
Angela T. Jones
Administrative Law Judge


INTRODUCTION


In this case, the Complainant and ratepayer of the electric service from PECO Energy Company (PECO or Respondent or Company) is Stephanie Mobley.  Ms. Mobley filed a formal complaint (Complaint) against PECO requesting a payment arrangement.  Complainant’s entire outstanding balance is comprised of arrears from the Company’s Customer Assistance Program (CAP).  By statute the Pennsylvania Public Utility Commission (Commission or PUC) has no authority to negotiate or approve a payment arrangement which involves CAP rates.  Because Ms. Mobley’s entire outstanding balance accrued while she benefited from CAP rates, the Commission does not have authority to grant her the relief she has requested.  This decision dismisses the Complaint.

HISTORY OF THE PROCEEDING

On May 23, 2016, Stephanie Mobley (Complainant) filed a Complaint with the Commission against the Respondent.  The Complaint involves electric service received from PECO at 2131 Wakeling Street, Philadelphia, Pennsylvania 19124 (service address).  The Complainant requested a payment arrangement.  The Complainant also requested a minimum of 30 days to gather the funds to pay $460.00 as a down payment for a payment arrangement.

The Complaint was served electronically (eServed) by the Commission’s Secretary on May 23, 2016, according to the audit history of the docket.  The eService is pursuant to the Waiver of Section 702 program, under which the Respondent waives the service requirements in 66 Pa.C.S. § 702. 

The Respondent filed an Answer with New Matter and a Notice to Plead on May 31, 2016.  The Answer admits that the Respondent established service to the Complainant at the service address.  The Answer also provided a document marked Exhibit 1, which is a copy of the Complainant’s account history.

The Answer asserted that the Complainant was enrolled in the Respondent’s CAP on October 10, 2010; recertified in CAP on October 10, 2012; and is scheduled to recertify in CAP on October 8, 2016.  The Answer indicated that the Complainant is actively enrolled in CAP and her entire balance is comprised of CAP arrears.

The Answer showed that the Complainant filed a previous formal complaint with the Commission at Docket No. C-2015-2481758 requesting a payment arrangement with the same Respondent.  In that previous proceeding, the Respondent filed a Motion for Judgment on the Pleadings (Motion I) which contended that the entire balance was comprised of CAP arrears, and therefore, the Commission had no authority to grant the requested payment arrangement based on the Public Utility Code (Code) at Section 1405(c).  66 Pa.C.S. § 1405(c).  The Commission granted the Motion I and dismissed the case in its entirety.  See Mobley v. PECO Energy Company, Docket No. C-2015-2481758 (Opinion and Order entered November 5, 2015)(Commission finds it has no authority to grant payment arrangement relief and it is appropriate to dismiss case without a hearing for pro se Complainant when no authority to grant requested relief existed).   

The Answer stated that the Complainant’s current balance is $4,044.18, which is comprised entirely of CAP arrears.  Since the $4,044.18 account balance consists entirely of CAP arrears, the Answer contended that the Complainant is not entitled to a payment arrangement because the Commission is without authority to grant a payment arrangement pursuant to Commission statute.

The New Matter provided the assertions that are in the Answer regarding the Complainant being enrolled in Respondent’s CAP and that the Complainant’s arrearage is comprised entirely of CAP arrears.  The New Matter asserted, pursuant to 66 Pa.C.S. § 1405(c), that the Commission is not authorized to negotiate or approve any payment arrangement where the subject matter of CAP arrearage is involved.  The Answer and New Matter requested that the Commission dismiss the Complaint.  To date, the Complainant has not filed an answer to the Respondent’s New Matter.

By Hearing Notice dated June 17, 2016, this matter was scheduled for Initial Hearing on Friday, August 5, 2016, at 9:30 a.m.  The matter was assigned to the undersigned Administrative Law Judge (ALJ), Angela T. Jones.

On June 20, 2016, the Respondent filed a Motion for Judgment on the Pleadings (Motion II) with a Notice to Plead.  The Motion II reiterated the assertions made by PECO in its Answer and New Matter namely, (1) the Complainant is enrolled in CAP; and (2) the Complainant’s arrearage is comprised entirely of CAP arrears.  The Motion II again contended that pursuant to 66 Pa.C.S. § 1405(c), the Commission is not authorized to negotiate or approve payment arrangements where the subject matter includes CAP arrears.

The Motion II asserted that the Complainant has not filed an answer to the Respondent’s New Matter.  The Motion II requested that the Commission deem the facts alleged in the New Matter admitted, pursuant to 52 Pa.Code § 5.63(b).


The Motion II argued that there is no dispute to the facts that:

(1) the Complainant was enrolled in the Respondent’s CAP;
(2) the Complainant has her entire outstanding balance comprised of CAP arrears; and
(3) the sole relief sought by the Complainant is a Commission-issued payment arrangement.

The Motion II affirmed that there is no genuine issue as to a material fact in this case, as the aforementioned facts are deemed admitted and not in dispute.  The Motion II further stated that the statute at 66 Pa.C.S. § 1405(c) prohibits the Commission from ordering a payment arrangement on CAP arrears.  The Motion II concluded that the Commission cannot grant the relief sought by the Complainant.  The Motion II requested that the Commission dismiss the Complaint with prejudice because there are no facts in dispute and the Respondent is entitled to judgment as a matter of law.

Pursuant to 52 Pa.Code § 5.102(b), the Complainant had 20 days from the service date of the Motion II to file an answer to the Motion II.  To date, over 20 days have passed from the date that the Respondent filed its Motion II on June 20, 2016, and the Complainant has failed to respond.

By Order dated July 18, 2016, the undersigned informed the parties that the scheduled evidentiary hearing on August 5, 2016, was cancelled pending the ruling on the Motion II.  The evidentiary record closed on July 18, 2016, the date of the Order.  The Motion II is ripe for decision.

FINDINGS OF FACT

1. The Complainant is Stephanie Mobley. Complaint at 1, ¶ 1.

2. The Respondent is PECO Energy Company.  Complaint at 1, ¶ 2.

3. On May 23, 2016, the Complainant filed a Complaint with the Commission against the Respondent.

4. The Respondent filed an Answer and New Matter on May 31, 2016.  Answer at 1-5.

5. The Complainant failed to answer the New Matter.

6. On June 20, 2016, the Respondent filed a Motion for Judgment on the Pleadings.  Motion at 1-4.

7. The Complainant enrolled in the Respondent’s CAP on October 11, 2010, and was recertified on October 10, 2012.  New Matter at 4, ¶¶ 1, 2 respectively.

8. The Complainant’s outstanding account balance is $4,044.18.  New Matter at 4, ¶ 6.

9. The Complainant’s entire balance is comprised of CAP arrears.  New Matter at 4, ¶ 7.

10. The Complainant is actively enrolled in CAP.  New Matter at 4, ¶ 8.  

11.	Neither Complainant nor any counsel representing the Complainant 
responded to the Motion II.

DISCUSSION

		The Commission’s Rules of Practice and Procedure at 52 Pa.Code § 5.102 govern Motions for Judgment on the Pleadings.  52 Pa.Code § 5.102 states, in relevant part,

[bookmark: 5.102.]§ 5.102. Motions for summary judgment and judgment on the pleadings.
 (a)  Generally. After the pleadings are closed, but within a time so that the hearing is not delayed, a party may move for judgment on the pleadings or summary judgment. A motion must contain a notice which states that an answer or other responsive pleading shall be filed within 20 days of service of the motion. 

 (b)  Answers. An answer to a motion for judgment on the pleadings or summary judgment, including an opposing affidavit or verification to a motion for summary judgment, may be filed within 20 days of the date of service of the motion. The answer to a motion for summary judgment may be supplemented by depositions, answers to interrogatories or further affidavits and admissions.
			
*		*		*
 (d)  Decisions on motions. 
   (1) Standard for grant or denial on all counts. The presiding officer will grant or deny a motion for judgment on the pleadings or a motion for summary judgment, as appropriate. The judgment sought will be rendered if the applicable pleadings, depositions, answers to interrogatories and admissions, together with affidavits, if any, show that there is no genuine issue as to a material fact and that the moving party is entitled to a judgment as a matter of law. 
   (2)  Standard for grant or denial in part. The presiding officer may grant a partial summary judgment if the pleadings, depositions, answers to interrogatories and admissions, together with affidavits, if any, show that there is no genuine issue as to a material fact and that the moving party is entitled to a judgment as a matter of law on one or more but not all outstanding issues. 
   (3)  Form of decision. The presiding officer will grant, in whole or in part, the motion in the form of an initial or recommended decision which shall be subject to exceptions as set forth in §  5.533 (relating to exceptions). Denial of a motion will be in the form of a written order.


The Commission will grant a Motion for Judgment on the Pleadings only if the pleadings show there is no genuine issue as to a material fact and that the moving party is entitled to judgment as a matter of law.  52 Pa.Code § 5.102(d)(1).  Only in a case where the moving party’s right to prevail is so clear that a trial would be a fruitless exercise should judgment on the pleadings be granted.  Williams v. Lewis, 466 A.2d 682 (Pa.Super. 1983); Service Employees International Union, Local 69, AFL-CIO v. The Peoples Natural Gas Co., d/b/a Dominion Peoples, Docket No. C-20028539(Order entered December 19, 2003).  In ruling on a motion for judgment on the pleadings, the tribunal must consider as true all well-pleaded averments of the party against whom the motion is directed and consider against that party only those facts specifically admitted.  Judgment on the pleadings should be entered only when the case is clear and free from doubt.  Reuben v. O’Brien, 496 A.2d 913 (Pa.Super. 1985).

Consistent with 52 Pa.Code § 5.102(d)(3), the undersigned ALJ provides this Initial Decision.		

		I note that the following factual averments in the Complaint are undisputed:
(1) Complainant is a CAP customer of Respondent; 
(2) Complainant requested an affordable payment arrangement. 

52 Pa.Code § 5.63(b) states, “Failure to file a timely reply to new matter may be deemed in default, and relevant facts stated in the new matter may be deemed to be admitted.”  As abovementioned, Complainant failed to respond to the New Matter.  See supra at 4, FOF 5.

The facts alleged by the Respondent in the New Matter are:
(1) Complainant enrolled in the CAP on October 11, 2010, under Tier C;
(2) Complainant recertified in the CAP on October 10, 2012;
(3) Complainant’s Tier changed to Tier B on September 24, 2013;
(4) Complainant’s CAP recertified on October 8, 2014; 
(5) Complainant is scheduled to recertify in CAP on October 8, 2016;
(6) Complainant’s CAP balance is $4,044.18;
(7) Complainant’s entire balance is comprised of CAP arrears; and 
(8) Complainant is actively enrolled in the CAP.

Pursuant to 52 Pa.Code § 5.63(b), these allegations in the New Matter of the Respondent are admitted. 

Considering the factual averments in the Complaint with the admitted facts in the New Matter of the Respondent, there is no genuine issue as to a material fact.  The Complainant is actively enrolled in the Respondent’s CAP.  The Complainant has an outstanding account balance that consists solely of CAP arrears.  These facts are undisputed.  The Respondent is entitled to a judgment as a matter of law on the undisputed facts.

The Responsible Utility Customer Protection Act, 66 Pa.C.S. § 1401 et seq., is applicable to this proceeding.  The Commission has the authority to establish payment agreements, pursuant to 66 Pa.C.S. § 1405(a), which states,

(a) General rule.—The commission is authorized to investigate complaints regarding payment disputes between a public utility, applicants and customers.  The commission is authorized to establish payment agreements between a public utility, customers and applicants within the limits established by this chapter.

Thus, the Commission can only provide payment agreements within the limitations established by the statute at 66 Pa.C.S. § 1401 et seq.  

The statute at 66 Pa.C.S. § 1405(c) states,

Customer assistance programs.—Customer assistance program rates shall be timely paid and shall not be the subject of payment agreements negotiated or approved by the commission.

The statue at 66Pa.C.S.§ 1403 defines customer assistance programs as,
[bookmark: _GoBack]
A plan or program sponsored by a public utility for the purpose of providing universal service and energy conservation, as defined by Section 2202 (relating to definitions) or Section 2803 (relating to definitions), in which customers make monthly payments based on household income and household size and under which customers must comply with certain responsibilities and restrictions in order to remain eligible for the program.

As stated in Respondent’s New Matter and deemed an admitted fact the Complainant is actively enrolled in the CAP based on her income and size of household.  The Complainant’s outstanding account balance consists solely of CAP arrears.  Pursuant to 66 Pa.C.S. § 1405(c) cited above, the Commission lacks the authority to establish a payment agreement for the Complainant.  Because the Commission does not have the authority to grant the relief requested by the Complainant, the Complaint must be denied.  Hill v. PECO Energy Co., Docket No. C-2012-2315524 (Order entered November 2, 2012).

The Commission has indicated it disfavors granting motions dismissing complaints filed by pro se Complainants.  See, Carlock v. The United Telephone Co. of Pennsylvania, Docket No. F-00163617 (Order entered July 14, 1993) (Carlock); Brown v. PECO Energy Co., Docket No. C-2008-2055866 (Order entered May 29, 2009) (Brown); Richmond v. PECO Energy Co., Docket No. F-2010-2187305 (Order entered December 7, 2011) (Richmond).  In Carlock, Brown and Richmond, the Commission indicated that a complaint filed by a pro se complainant should not be dismissed until the complainant has had the opportunity to orally explain his or her position at a hearing.  Notably, the complaints in Carlock, Brown and Richmond did not raise the lack of authority of the Commission to order a payment agreement for CAP arrears as an issue.  In Neibauer v. PECO Energy Co., Docket No. C-2010-2179572 (Order entered July 7, 2011) (Neibauer) and Bearden v. PECO Energy Co., Docket No. F-2013-2393197 (Order entered April 1, 2014) (Bearden), the Commission granted a motion for judgment on the pleadings and dismissed the complaint where the complaint raised the issue of the lack of Commission authority to order a payment agreement for customers that have CAP arrears.

I find that the precedent in Neibauer and Bearden is more persuasive than that of Carlock, Brown and Richmond, because as was the case in Neibauer and Bearden, the issue of CAP arrears was raised to prohibit the Commission from granting the relief sought by the Complainant.  Again, the Complainant failed to answer the Respondent’s New Matter denying the allegations.  Thus, it is an admitted fact that Complainant’s entire outstanding service account balance is comprised entirely of CAP arrears.  Based on the circumstances, it is unproductive and inefficient to give the Complainant an opportunity to explain her position.  Furthermore, it affords public utilities consistency in action by the Commission when presented with similar facts and procedure to decide this Complaint in the same fashion as Neibauer and Bearden.  See also, Mobley v. PECO Energy Co., Docket No. C-2015-2481758 (Opinion and Order entered November 5, 2015)(Commission finds it reasonable to dismiss pro se complaint without a hearing where the Commission lacks jurisdiction to provide the relief the Complainant seeks.).

It is found that no facts are in dispute and the Respondent is entitled to judgment as a matter of law.  Consequently, the Motion II is granted by the ordering paragraphs below.

CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa.C.S. § 701.

1. The Commission’s Rules of Practice and Procedure at 52 Pa.Code § 5.102 govern motions for judgment on the pleadings.

1. A motion for judgment on the pleadings is properly granted where the pleadings show there is no genuine issue as to a material fact and that the moving party is entitled to a judgment as a matter of law.  52 Pa.Code § 5.102(d)(1).

1. The Complainant is a residential customer of Respondent’s electric service and therefore, The Responsible Utility Customer Protection Act is applicable.  66 Pa.C.S. § 1401 et seq.

1. The Respondent’s CAP meets the requirements of 66 Pa.C.S. § 1403.

1. The Commission has no authority to order a payment agreement for a customer enrolled in a CAP.  66 Pa.C.S. § 1405(c).


ORDER


		THEREFORE,

		IT IS ORDERED:

1. That the Motion for Judgment on the Pleadings filed by Shawane L. Lee, Esquire on behalf of PECO Energy Company in the case captioned Stephanie Mobley v. PECO Energy Company, Docket No. C-2016-2546866 is granted.

2. That the formal Complaint filed by Stephanie Mobley against PECO Energy Company at Docket No. C-2016-2546866 is dismissed.

3. That the Secretary’s Bureau mark this matter closed.


Date: July 18, 2016 					/s/			
			Angela T. Jones 
			Administrative Law Judge
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