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INTRODUCTION

The Complainant objects to the installation of a smart meter at his residence and contends that smart meters are not safe.  PECO has filed a preliminary objection, contending that PECO seeks to install the meter in accordance with the law and therefore the Complaint is legally insufficient and should be dismissed.  For the reasons stated below, the preliminary objection is sustained and this matter is dismissed.

History of the Proceeding
 On April 27, 2016, Alfred Ottaviano (Complainant) filed a Complaint against PECO Energy Company (PECO, Company or Respondent) in which he contended that he is being harassed and threatened by PECO to allow installation of a smart meter at his home, that smart meters cause fires and health problems, that he will allow installation of a smart meter if the Commission provides him with a guarantee of safety that no harm will or can occur from installation of a smart meter and that he wants installation of the smart meter deferred until the Pennsylvania legislature acts on pending legislation that provides for opt-out of smart meters installation.  Complainant is pursuing this action pro se.  Complainant’s Complaint is a timely appeal of a Bureau of Consumer Services Decision No. 3396569.
On May 4, 2016, PECO filed an Answer indicating that it is installing meters in compliance with its obligation under Act 129 and Commission orders.  The company also asserted that termination of service is authorized where a customer will not provide access to a meter, in accordance with Section 18.3 of PECO’s Electric Service Tariff.  

PECO also filed Preliminary Objections on May 4, 2016.  PECO averred that the Complainant is essentially seeking an “opt out” of smart meter installation at his residence because he believes that it will have an effect on his family’s safety, health and privacy.  PECO contended that because the company is seeking to install smart meters in accordance with the law and the remedy sought by Complainant is not available, no genuine issue of fact is presented and the Complaint suffers from legal insufficiency.  PECO is seeking judgment as a matter of law with respect to all allegations of the Complaint.  PECO endorsed its Preliminary Objection with a Notice to Plead.  Complainant’s response was due on or before May 16, 2016.


The Complainant did not file a response to PECO’s Preliminary Objection.  

The Preliminary Objection was assigned to the undersigned and received on June 8, 2016. This matter is ready for a decision.  
FINDINGS OF FACT

1.
The Complainant in this proceeding is Alfred Ottaviano, who receives residential electric service on South 4th Street, Philadelphia, Pennsylvania.

2.
The Respondent in this proceeding is PECO Energy Company, an electric distribution company.

3.
On April 27, 2016, Complainant filed a Complaint against Respondent averring that PECO is harassing him by sending him notices that his service will be terminated because he refuses to allow PECO to install a smart meter at his residence. 

4.
Complainant requests that the Commission postpone installation of a smart meter at his home until pending opt-out legislation is passed.
5.
On May 4, 2016, PECO filed an Answer and a Preliminary Objection.
6.
Complainant did not file a response to the Preliminary Objection. 
DISCUSSION

Section 5.101 of Commission regulations, 52 Pa.Code § 5.101, sets forth the grounds for granting preliminary objections.  That section provides as follows: 

§ 5.101.  Preliminary objections.

(a)
Grounds.  Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:


(1)
Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding. 


(2)
Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter. 


(3)
Insufficient specificity of a pleading. 


(4)
Legal insufficiency of a pleading. 


(5)
Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action. 


(6)
Pendency of a prior proceeding or agreement for alternative dispute resolution.

(7)
Standing of a party to participate in the proceeding.

52 Pa.Code § 5.101(a).

Commission procedure regarding the disposition of preliminary objections is similar to the procedure utilized in Pennsylvania civil practice.  A preliminary objection in civil practice seeking dismissal of a pleading will be granted only where relief is clearly warranted and free from doubt.  Interstate Traveller Services, Inc. v. Pa. Dep’t of Environmental Resources, 486 Pa. 536, 406 A.2d 1020 (1979).  The moving party may not rely on its own factual assertions, but must accept for the purposes of disposition of the preliminary objection all well-pleaded, material facts of the other party, as well as every inference fairly deducible from those facts.  County of Allegheny v. Commonwealth of Pa., 507 Pa. 360, 490 A.2d 402 (1985).  The preliminary objection may be granted only if the moving party prevails as a matter of law.  Rok v. Flaherty, 527 A.2d 211 (Pa. Cmwlth. 1987).  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Dep’t. of Auditor General, et al. v. State Employees’ Retirement System, et al., 836 A.2d 1053, 1064 (Pa. Cmwlth. 2003) (citing Boyd v. Ward, 802 A.2d 705 (Pa. Cmwlth. 2002)). 
A complaint is legally sufficient if it sets forth “an act or thing done or omitted to be done or about to be done or omitted to be done by the respondent in violation, or claimed violation, of a statute which the Commission has jurisdiction to administer, or of a regulation or order of the Commission.”  52 Pa.Code § 5.22(a)(4).  Further, a complainant must be able to recover under law to survive a preliminary objection.  Milliner v. Enck, 709 A. 2nd 417, 418 (Pa. Super. Ct. 1998). 
A hearing is necessary only to resolve disputed questions of fact, and is not required to resolve questions of law, policy or discretion.  Dee-Dee Cab, Inc. v. Pa. Pub. Util. Comm’n, 817 A.2d 593 (Pa. Commw. Ct. 2003), petition for allowance of appeal denied, 836 A.2d 123 (Pa. 2003).

Act 129 of 2008 directed the Respondent and other EDCs to file smart meter procurement and installation plans with the Commission.  By Order entered May 6, 2010, at M-2009-2123944, the Commission approved the Respondent’s smart meter procurement and installation plan.    

Mr. Ottaviano is first seeking a guarantee from the Commission that no harm will or can occur from installation of a smart meter.  Electric utilities operating in Pennsylvania have a duty to provide safe, adequate and reliable service to customers and the Commission, as part of its statutory powers, is authorized to adopt and enforce rules to ensure that electric utilities provide safe, adequate and reliable service.  66 Pa.C.S. § 1501, 66 Pa.C.S. § 501.  It is not incumbent upon the Commission, however, to guarantee the complete safety of every utility facility, particularly given the unique conditions and circumstances that surround such facilities at each location.  
The Commission has recognized, though, that the law does not prohibit the Commission from considering or holding a hearing on issues related to the safety of smart meters consistent with its statutory authority in Section 1501 of the Code.  See Art Larson v. PECO Energy Company, Docket No. C-2014-2451754 (Order entered June 11, 2015) and 66 Pa.Code §2807(f) of the Code.  A legally sufficient claim must be present, however.  See Kreider v. PECO Energy Company (Order entered September 3, 2015) at 17.  The claims presented here are not legally sufficient.
The Complaint contains allegations that smart meters cause fires and health problems.  The allegations are general and based on news items read and heard by the Complainant. 
A similar claim regarding fire safety and meters was raised in Romeo v. PECO Energy Company, Docket No. C-2015-2479260 (Order entered March 3, 2016).  The Commission, taking into account that Complainant was acting pro se, affirmed the Administrative Law Judge’s dismissal of the Complaint on Preliminary Objections with the analysis, as follows: 

While we are dismissing the Complaint in this case, we recognize that the Complainant is appearing pro se and that we are generally more accommodating to legal insufficiencies in pro se Complaints and would not generally dismiss a pro se Complaint without first providing a hearing during which the pro se complainant could further explain his or her position and the factual basis for the Complaint.  See, e.g., Carlock v. The United Telephone Company of Pennsylvania, Docket No. F-00163617 (Order entered July 14, 1993) (Carlock).  Such accommodation, must be within the bounds of due process.  See, MacLuckie v. Palmco Energy, LLC, Docket No. C-2014-2402558 (Order entered December 4, 2014).  There are some cases, such as this case, however, where a hearing would not alter the inevitable conclusion that this Commission cannot provide the Complainant the relief requested.  See, Floyd v. Verizon Pennsylvania LLC, Docket No. C-2012-2333157 (Order entered April 4, 2013).  Mr. Romeo has not presented a claim to which he could personally testify that would support a finding that a smart meter was responsible for any fire or damage or other specific safety or health affects he experienced within his home.  For these reasons, we find Carlock distinguishable from the case now before us and agree with the ALJ’s dismissal. 

Romeo v. PECO Energy Company, Docket No. C-2015-2479260 (Opinion and Order entered March 3, 2016).

The same analysis and conclusion apply here.  There are no disputed questions of fact that require a hearing and the claims as presented would permit no relief.  The Complainant does not allege that PECO has violated any law, regulation or Commission Order.  Further, Mr. Ottaviano’s Complaint does not contain allegations to which he can personally testify, such as that he has experienced fire or damage or other specific safety or health problems with respect to installation of a smart meter.  His Complaint also does not contain any allegations of material facts regarding any health effects that he or his family, specifically, would experience if a smart meter is installed in the future, and, therefore, his claim is legally insufficient.  See Kreider v. PECO Energy Company.  
Complainant is additionally asking for a deferral of installation of the smart meter pending legislation providing an opt-out for customers.  Decisions must be made on the law as it stands rather than awaiting legislation which may or may not become law.  The purpose of a hearing is to resolve issues of fact, not policy.  See Dee-Dee Cab, Inc., supra.  At this moment in time, the Commission has stated that there is no provision in the Code, the Commission’s Regulations or Orders that allows a PECO customer to “opt out” of smart meter installation.  See Maria Povacz v. PECO Energy Company, Docket No. C-2012-2317176 (Order adopted January 24, 2013).  An “opt out” is clearly not an available remedy under the law.  Consequently, the Complaint is legally insufficient because the relief sought is not possible.   


Mr. Ottaviano also claims that PECO is harassing him by sending him notices and threatening to terminate his service because he has refused installation of a smart meter.  Complainant cannot overcome the preliminary objection here. 



PECO is trying to comply with the Commission’s directives by attempting to install a smart meter at the property.  Section 18.3 of PECO’s Commission-approved tariff provides that the Company may terminate on reasonable notice if entry to the meter is refused, or if access to the meter is obstructed or hazardous.  Specifically, PECO’s tariff provides:
The Company may terminate on reasonable notice if entry to the meter or meters is refused or if access thereto is obstructed or hazardous; or if utility service is taken without the knowledge or approval of the Company; or for other violation of these Rules and Regulations and/or applicable Commission rules, including those found at Pennsylvania Public Utility Code or the Commission's regulations.



A public utility’s Commission-approved tariff is prima facie reasonable, has the full force of law and is binding on the utility and the customer.  Id; 66 Pa.C.S. § 316, Kossman v. Pa. Pub. Util. Comm'n, 694 A.2d 1147 (Pa.Cmwlth. 1997) (Kossman); and Stiteler v. Bell Telephone Co. of Pennsylvania, 32 Pa. Commw. 319, 379 A.2d 339 (Pa.Cmwlth. 1977) (Stiteler).  There is no basis for recovery by Complainant on this claim.  PECO was not acting outside of its authority by issuing termination notices. 
Assuming all the facts alleged in the Complaint are true, there are no questions of fact in dispute and, accordingly, PECO’s Preliminary Objection is sustained, and the Complainant’s Complaint is dismissed.    
CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and the subject matter in this proceeding.  52 Pa.C.S. §331.

2.
Commission regulations provide for the filing of preliminary objections.  52 Pa.Code § 5.101.

3.
There is no provision in the Code, the Commission’s Regulations or Orders that allows a PECO customer to “opt out” of smart meter installation.  See Maria Povacz v. PECO Energy Company, Docket No. C-2012-2317176 (Order adopted January 24, 2013)
4.
A hearing is not required to resolve questions of law, policy or discretion.  Dee-Dee Cab, Inc. v. Pa. Pub. Util. Comm’n, 817 A.2d 593 (Pa. Commw. Ct. 2003)

5.
The Complaint is legally insufficient under 52 Pa.Code § 5.101(a)(4).

ORDER



THEREFORE,



IT IS ORDERED:

1. That the Preliminary Objection filed by PECO in the matter of Alfred Ottaviano v. PECO Energy Company at Docket Number C-2016-2537666 is sustained;
2. That the Complaint filed in the complaint in Alfred Ottaviano v. PECO Energy Company at Docket Number C-2016-2537666 is dismissed; and

3. That the matter be marked closed.
Date:  
 July 5, 2016 





/s/












Darlene D. Heep







Administrative Law Judge









/s/












Christopher P. Pell








Administrative Law Judge     

� 	An answer to a preliminary objection may be filed within 10 days of date of service. 52 Pa.Code § 5.101(f)(1).  Since the 10th day, May 14, 2016, fell on a Saturday, the due date defaulted to Monday, May 16, 2016.


� 	PECO Supplement No. 61 to Tariff Electric Pa.P.U.C. No. 4, Fifth Revised Page No. 25





9

