


BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Amy Kush						:
							:
	v.						:		C-2016-2533227
							:
Pennsylvania-American Water Company	 	:



INITIAL DECISION


Before
Conrad A. Johnson
Administrative Law Judge


		This decision dismisses the Complaint for Complainant’s failure to establish her burden of proving that Respondent either violated the Pennsylvania Public Utility Code or an order or regulation of the Commission.
 
HISTORY OF THE PROCEEDING

		On March 9, 2016, Complainant Amy Kush (Ms. Kush or Complainant) filed a Formal Complaint with the Pennsylvania Public Utility Commission (Commission) against Respondent Pennsylvania-American Water Company (Respondent or Water Company).  Ms. Kush alleged the Water Company was threatening to shut off her service or had already shut off her service.  She further alleged that “cutting off her supply line was a violent act of war.”  According to Ms. Kush, only Congress could decide war and the union folks were out of line and in contempt of biblical law.  Ms. Kush also averred, “They [the Water Company] must end the war like tactic of debt collection.  They should be in jail for war crimes.”  As relief, Ms. Kush asked the Commission to order the Water Company to provide affordable water service to the poor, via a Customer Assistance Program (CAP).  In her request for relief, Ms. Kush further asserted, “PUC if you can’t help me . . . note their actions are still violent act of war . . . endangering me and my baby.  We the people will defend ourselves street justice style, if we can’t get legal justice.  This is war!  God said nation will rise against nations.  It’s biblical prophecy.”

		On March 30, 2016, Respondent filed an Answer, denying it had committed an “act of war” against Complainant and admitting issuing termination notices to her for unpaid balances.  As relief, the Water Company asked that the Complaint be dismissed with prejudice.

		On May 3, 2016, the Commission notified the Parties that this case was assigned to the undersigned for a telephonic hearing on June 9, 2016, at 10:00 a.m.  A Prehearing Order was served upon the Parties on May 5, 2016, advising them of the applicable procedural rules for the hearing.

		The telephonic hearing was convened as scheduled.  Hearing participants included Complainant, Respondent’s witness, Tawana Dean, and its attorney, Michael A. Gruin, Esquire.  Testimony was received from both Parties.  Complainant did not sponsor any exhibits.   Respondent offered Exhibit 1, an account statement, which was admitted into the record without objection.

		The June 9, 2016 hearing generated 38 pages of transcribed testimony.  The record was closed by Interim Order dated July 13, 2016.  This case is procedurally ripe for ruling.

FINDINGS OF FACT

		1.	Complainant is Amy Kush, who resides and receives water service at 258 Frederick Street, Kingston, Pennsylvania 18707.  Tr. 4.

		2.	Respondent Pennsylvania-American Water Company is a jurisdictional public utility providing water service to Pennsylvania customers.

		3.	Since 2010, Respondent has issued Complainant seven termination notices for non-payment, but Respondent has never terminated Complainant’s service.  Tr. 16, 24-26.

		4.	On March 2, 2016, Complainant received a termination notice from Respondent for an outstanding balance of $223.86, which she later paid.  Tr. 16-17, 26, 33-34.

		5.	Upon receiving the March 2, 2016 termination notice, Complainant contacted Respondent, and Respondent issued Complainant a payment arrangement which included a $12.00 discount.  Tr. 19-20, 26.

		6.	At the time of hearing, Complainant’s service account was at a zero balance, and her water service was on.  Tr. 17, 24.

DISCUSSION

Legal Standards

	1.	Complaints and Burden of Proof
	
	Section 701 of the Public Utility Code (Code), provides that any person may complain, in writing, about any act or thing done or omitted to be done by a public utility in violation, or claimed violation, of any law which the Commission has the jurisdiction to administer, or of any regulation or order of the Commission.[footnoteRef:1]  A person seeking affirmative relief from the Commission has the burden of proof.[footnoteRef:2] [1:  	66 Pa.C.S. § 701.
]  [2:  	66 Pa.C.S. § 332(a).
] 


The term “burden of proof” means a duty to establish a fact by a preponderance of the evidence.  Se-Ling Hosiery v. Marqulies, 364 Pa. 45, 70 A.2d 854 (1950); and Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).  “Preponderance of the evidence” means one party must present evidence that is more convincing, by even the smallest amount, than the evidence presented by the other party.  Id.  Accordingly, the evidence must be reviewed to determine whether Ms. Kush met her burden of proving that the Water Company violated the Code, or a Commission regulation or order in sending her termination notices.   

In this matter, Ms. Kush is the party seeking affirmative relief from the Commission; therefore, she has the burden of proof.  This means that she has the duty to establish a fact by a preponderance of the evidence, and she must show that the Water Company has violated the Code, the Commission’s regulations or a Commission order.[footnoteRef:3]  [3: 
 	Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950); Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).
] 


	2.	Termination of Service

		Section 1406 of the Code[footnoteRef:4] permits a utility company to terminate service under certain conditions and outlines the procedure the company must follow in order to terminate service.  Section 1406, in relevant part, states: [4:  	66 Pa.C.S. § 1406.] 


	(a) Authorized termination. — A public utility may notify a customer and terminate service provided to a customer after notice as 
provided in subsection (b) for any of the following actions by the customer.

	    (1)  Nonpayment of an undisputed delinquent account.
	
	    ….
	
	(b)  Notice of termination of service.—

	    (1)  Prior to terminating service under subsection (a), a 		public utility: 

	        (i)  Shall provide written notice of the termination to the 	     customer at least ten days prior to the date of the proposed 	     termination. 
	        (ii)  Shall attempt to contact the customer or occupant, 	      either in person or by telephone to provide notice of the 	      proposed termination at least three days prior to the           	      scheduled termination.  Phone contact shall be deemed  	   	      completed upon attempted calls on two separate days to 	      the residence between the hours of 7 a.m. and 9 p.m. if the 	      calls were made at various times each day.

Analysis

	1.	The Parties’ Positions

		Ms. Kush contends that the poor need water which comes from God, and the Water Company’s threat of service termination is tantamount to a declaration of war.  Tr. 15-18.  She requests that the Commission order the Water Company to cease and desist from sending  termination notices to the poor.  Tr. 13, 18.  The Water Company asserts that Commission regulations permitted it to send customers termination notices for non-payment.  Tr. 26-27.  

	2.	Termination Notice Issue

		The Public Utility Code (Code) permits a utility to send a customer a service termination notice for an undisputed bill.  See Section 1406(a) and (b) cited above.  The Water Company admitted sending Ms. Kush service termination notices for unpaid balances, which are reflected in Exhibit 1.  Ms. Kush did not present any evidence to establish the Water Company failed to follow the Code in sending her termination notices.  Ms. Kush did not dispute that she had an unpaid balance when she received a service termination notice.  She simply argues that the Water Company is declaring war on the poor when a termination notice is sent because water is so necessary to everyone.  Ms. Kush is correct that water is necessary for everyone’s survival.  However, she overlooks the fact that a water utility must charge customers in order to remain operational and to make a reasonable monetary return on the costs of its investment.  

		By law, a public utility is entitled to receive payment for the service it provides.  Scaccia v. West Penn Power Company, 55 Pa. PUC 637 (1982).  Otherwise, unpaid bills are included in the utility’s uncollectible expenses, which all of its remaining customers must pay.  Bolt v. Duquesne Light Company, Docket No. Z‑8712758 (Order entered April 8, 1988).  No public utility may receive a greater or lesser rate than the one set forth in its tariff on file with this Commission.  66 Pa.C.S. § 1303.  Neither may a public utility unreasonably discriminate for or against a particular customer by establishing a special rate for them.  66 Pa.C.S. § 1304.  

3.	Ruling

		Ms. Kush did not present any evidence establishing that the Water Company failed to follow or violated the Commission’s regulations in issuing service termination notices to her for unpaid balances.  Therefore, a ruling is required that Complainant failed to carry her burden of proof, and the Complaint must be dismissed.

CONCLUSIONS OF LAW

		1.	The Commission has jurisdiction over the parties and subject matter of this proceeding.  66 Pa.C.S. § 701.

		2.	Complainant as the proponent of a rule or order has the burden of proof.  66 Pa.C.S. § 332(a).

[bookmark: _GoBack]		3.	Complainant carries the burden of proving Respondent has in some manner violated the provisions of the Public Utility Code or the regulations of the Commission in the course of providing her with water service.  66 Pa.C.S. § 332 (a).

		4.	Section 1406 of the Code, 66 Pa.C.S. § 1406, permits a utility company to terminate service for non-payment and outlines the procedure the company must follow in order to terminate service.

		5.	Complainant has not met her burden of proof as required under Section 332(a) of the Code.  66 Pa.C.S. § 332(a).
ORDER


THEREFORE,

IT IS ORDERED:  

1.	That the Complaint of Amy Kush against Pennsylvania-American Water Company at Docket No. C-2016-2533227 is dismissed due to Complainant’s failure to carry her burden of proof.

2.	That the Secretary’s Bureau shall mark Docket No. C-2016-2533227 closed.


Date:  July 13, 2016							/s/				
							Conrad A. Johnson
							Administrative Law Judge
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