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OPINION AND ORDER

BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions (Exc.) of Green Hills Manor and The Heritage of Green Hills (Green Hills or Complainant), filed on December 23, 2015, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Dennis J. Buckley issued on December 3, 2015.  UGI Energy Services, LLC (UGIES or Company) filed Replies to Exceptions (R. Exc.) on January 4, 2016.  For the reasons stated below, we will deny the Exceptions of Green Hills and adopt the ALJ’s Initial Decision, as modified herein.

History of the Proceeding

On April 30, 2014, the Executive Director of Green Hills filed a Formal Complaint (Complaint) against UGIES, an electric generation supplier (EGS), using the Commission’s standard complaint form.  In response to Paragraph 4, which requests the reason for the Complaint, the Complainant alleged that there were incorrect charges on its bill.  In response to Paragraph 5, which identifies the relief requested, the Complainant stated the following:

Electricity bill for the period 12-20-13 to 1-20-14 was assessed on a demand usage rate due to UGI Energy Services contract starting 1-20-14 instead of 12-20-13 when previous energy supplier contract ended.  Previous provider was Liberty Power Holdings, LLC.  I contacted UGI Energy Supplier [sic] numerous times to remedy the start date effect without success.  UGI Energy Services is unwilling to roll back start date or negotiate an alternative rate for the lapsed month.


Complaint at 3.  Green Hills attached to its Complaint a copy of its January 29, 2014 bill for the December 20, 2013, to January 20, 2014 billing period (disputed billing period).

On July 31, 2014, UGIES filed an Answer and New Matter (Answer) to the Complaint.[footnoteRef:1]  UGIES admitted that Green Hills was a shopping customer that received competitive supply from UGIES at all times material to the Complaint.  The Company denied, however, that it had any service obligations to the Complainant during the disputed billing period or that it had any obligation to negotiate an alternate rate for that period.  Answer at 2-3. [1: 	 	The Commission served the Complaint on UGIES on July 11, 2014. I.D. at 2.] 


In its new matter, UGIES averred that the Complainant, an experienced commercial shopping customer, specifically requested a contractual start date in January 2014, after the Complainant’s January deliveries of electricity from its then-effective EGS, Liberty Power Holdings, LLC (Liberty) were completed.  UGIES further averred that for each account for which the Complainant contracted with UGIES by Master Power Sales Agreement (MPSA) dated August 13, 2013, it agreed to a fourteen-month service period commencing either January 19, 2014, or January 23, 2014, and continuing through March 2015, as confirmed in the Confirmation Agreements accompanying the MPSA.  As UGIES averred, “[t]hese start dates were selected solely by Complainant to coincide with what Complainant then believed to be the expiration date of Complainant’[s] then[-]effective contract with Liberty.”  Id. at 5.  No answer to the new matter was filed.[footnoteRef:2] [2: 	 	Green Hills did not retain legal counsel until after the originally scheduled October 27, 2014 hearing date.  I.D. at 2.] 


UGIES further alleged that it “strictly deferred to Complainant to select the contractual start date, so as not to interfere with another EGS’ contract or to engage in slamming.”  Id.  UGIES contended that the Complainant only complained to UGIES on February 18, 2014, after the December/January supply had already been delivered, and even then stated that it had just determined that its contract with Liberty had ended December 16, 2013.  UGIES stated that the Complainant, as an existing customer of another EGS, “knew or should have known the terms of its contract with Liberty” and that “UGIES had no legal or contractual obligation to commence service to Complainant sooner than it did.”  Id. at 5, 6.  Rather, contended UGIES, the Complainant’s recourse, if any, lay with its supplier of record for the disputed billing period, not with UGIES.  Accordingly, concluded UGIES, the Complainant failed to state a claim upon which relief could be granted.  Id. at 6.  UGIES attached to its Answer a copy of the MPSA and the Confirmation Agreements.

A hearing notice was issued on August 26, 2014, scheduling a telephonic hearing for October 27, 2014.  By Prehearing Order dated October 17, 2014, the ALJ confirmed the hearing date and provided the parties additional instructions regarding the proceeding.  By Order dated October 22, 2014, the ALJ granted the Complainant’s request for a continuance in order to secure legal counsel, and the hearing was subsequently rescheduled to December 4, 2014.

The telephonic hearing was convened as rescheduled, and both the Complainant and UGIES appeared and were represented by counsel.  The Complainant presented the testimony of two witnesses, Joseph Brendlen, Green Hills’ Director of Financial Services, and Michael Schmincke, its Director of Plant Operations.  The Complainant also moved into evidence five exhibits.  UGIES presented the testimony of one witness, Ryan McCormick, its Regional Sales Manager, and moved into evidence four exhibits.  The hearing transcript comprises eighty-four pages.

By Post-Hearing Order dated December 22, 2014 (Post-Hearing Order), the ALJ noted that Green Hills characterized its Complaint as a billing dispute over which the Commission had jurisdiction, and that the relief requested was a roll-back of the UGIES MPSA start date or negotiation of an alternative rate for the disputed billing period.  According to the ALJ, however, as the matter evolved Green Hills sought to have the Commission find UGIES responsible for the bill issued for the disputed billing period, which billed for supply from the Complainant’s then-effective EGS Liberty.  Green Hills also specifically sought contract reformation under Section 508 of the Public Utility Code (Code), 66 Pa. C.S. § 508.  Accordingly, the ALJ requested that the parties file briefs addressing the issue whether the Complaint and its requested relief were properly before the Commission, or whether the Complaint presented a claim for damages properly before a court of common pleas.  Both parties filed main and reply briefs and the record closed on February 3, 2015.  Post-Hearing Order at 2; Tr. at 35, 74, 83; I.D. at 3, 6.

On December 3, 2015, the Commission issued the ALJ’s Initial Decision dismissing the Complaint on jurisdictional grounds.  Green Hills filed Exceptions on December 23, 2015.  UGIES filed Replies to Exceptions on January 4, 2016.

Discussion

As the proponent of a rule or order, the Complainant in this proceeding, Green Hills, bears the burden of proof pursuant to Section 332(a) of the Code.  66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, Green Hills must show that UGIES is responsible or accountable for the problem described in its Complaint.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990).  That is, Green Hills’ evidence must be more convincing, by even the smallest amount, than that presented by UGIES.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

Upon the presentation by the Complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the customer shifts to UGIES.  If the evidence presented by UGIES is of co-equal value or “weight,” the burden of proof has not been satisfied. Green Hills now has to provide some additional evidence to rebut that of UGIES.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982).

While the burden of going forward with the evidence may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).  Having filed the Complaint against UGIES, Green Hills is obliged to carry the burden of proving that the EGS has violated the Code, a Commission Regulation, or a Commission Order.

The ALJ made fourteen Findings of Fact and reached four Conclusions of Law.  I.D. at 3-4, 10-11.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

We also note that any issue or Exception that we do not specifically delineate shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

The ALJ’s Initial Decision

		The ALJ dismissed the Complaint.  The ALJ found that Commission regulation of EGSs is limited, and that it may direct an EGS to refund charges where an EGS has failed to bill a customer in accordance with its disclosure agreement and following a customer’s slamming, or unauthorized switch of service.  I.D. at 10-11.  Based upon the Complainant’s affirmation of its requested relief in the Complaint that the Commission reform its supply contract with UGIES, the concern that prompted the ALJ’s jurisdictional briefing request in the Post-Hearing Order, the ALJ concluded that while the Complaint on its face alleged a billing dispute, a matter within the Commission’s jurisdiction, ultimately Green Hills was requesting contract reformation and damages under Section 508 of the Code, relief beyond the Commission’s authority and jurisdiction.  Id. at 1, 5-6 (citing Commonwealth of Pennsylvania v. IDT Energy, Inc., Docket No. C-2014-2427657 (Order entered December 18, 2014) (IDT Energy); Feingold v. Bell of PA, 477 Pa. 1, 383 A.2d 791 (1977) (Feingold)).

The ALJ restated the positions the parties had advanced in their Post-Hearing Order briefs.  According to the ALJ, Green Hills argued that the Commission had plenary authority under Section 501 of the Code to order a billing adjustment in the form of a credit as addressed in IDT Energy.  In this case, Green Hills requested contract reformation, a rate adjustment, and ultimately a credit of approximately $25,000, or the amount by which its energy costs for the disputed billing period exceeded what it would have paid UGIES had the MPSA begun one month earlier.  The ALJ also noted Green Hills’ argument that under our decision in Yaglidereliler Corp. v. Blue Pilot Energy LLC, Docket No. C-2014-2413732 (Order entered January 16, 2015) (Yaglidereliler), the Commission has subject matter jurisdiction to regulate certain aspects of EGS services, including marketing, sales, and billing.  Finally the ALJ noted Green Hills’ plea that even if the Commission did not order the relief requested, it should determine whether UGIES violated the Code or Commission Regulations in its marketing and sales.  I.D. at 6-7.

As summarized by the ALJ, UGIES responded that the Commission lacks authority under Section 508 of the Code to reform the MPSA because Section 508 applies to public utilities, not EGSs, and the Commission likewise lacks authority to award monetary damages.  UGIES also contended that by shifting its argument for the first time in briefs from a request for contract reformation and damages to alleged fraudulent, deceptive, or other unlawful marketing and sales practices, Green Hills denied UGIES notice and an opportunity to be heard on those issues, which should be rejected on due process grounds.  Even if considered, however, UGIES contended that nothing in the record supported Green Hills’ service claim.  I.D. at 7.

Quoting from Green Hills’ Complaint in which the customer requested a roll-back of the MPSA start date or, in the alternative, the compelled negotiation of an alternate rate for the disputed billing period, the ALJ concluded that the Complaint did not present a billing dispute but rather a request for contract reformation.  Quoting from the statute, the ALJ found that Section 508 was of limited application because Section 508 applies to contracts entered into between public utilities and other parties and requires a finding that the contract is adverse to the public interest.  The ALJ concluded that as an EGS, UGIES was not a public utility “except in limited circumstances.”  I.D. at 8.  Further, the ALJ concluded that Green Hills failed to make a case that the MPSA was contrary or adverse to the public interest and the general well-being of the Commonwealth.  Accordingly, the ALJ concluded that Section 508 was inapplicable in this proceeding.  Id. at 8-9.

The ALJ addressed Green Hills’ argument that UGIES held itself out as an energy expert and that Green Hills relied on that expertise to its detriment since UGIES failed to seamlessly enroll Green Hills with UGIES’ service at the conclusion of Green Hills’ then-existing power contract with Liberty.  Green Hills argued that even if the Commission did not grant the relief requested, it should determine whether UGIES violated the Code or Commission Regulations on the basis of UGIES’ admission that it did not intend to create a supplier transaction gap.

The ALJ concluded that UGIES’ failure to accomplish a seamless transition was insufficient to confer jurisdiction on the Commission.  Id. at 9.  To this point, the ALJ concluded that the Commission’s service jurisdiction and related billing adjustment remedies were limited to findings that either a customer was slammed or was not billed in accordance with its disclosure statement.  Id. at 10 (citing 52 Pa. Code § 57.177(b) (addressing slamming) and IDT Energy).  Within this defined scope of jurisdiction, the ALJ found that Green Hills neither alleged nor presented evidence that UGIES overbilled Green Hills by failing to bill it in accordance with its disclosure statement.  Finding that it could be argued that both parties “were careless in their handling of this transaction,” the ALJ concluded that “the Commission does not have the statutory authority to grant relief in this case” and dismissed the Complaint.  Id.

The Parties’ Exceptions and Replies

		Green Hills filed two Exceptions.  In its first, the Complainant excepts to the ALJ’s conclusion that the Commission has no authority to grant the relief requested.  In the second, Green Hills excepts to the ALJ’s conclusion that the Commission lacks authority to reform the MPSA.  Exc. at 5, 9.  

Green Hills describes the underlying matter as a dispute over UGIES’ failure to effectuate a smooth transition between the end of its supplier contract with Liberty on December 19, 2013, and UGIES’ initiation of service on January 23, 2014.  This, the Complainant argues, caused it to incur an approximate $25,000 in incremental supply costs for the disputed billing period.  Exc. at 1-3.  The Complainant argues that the substantial evidence of record places the responsibility for these incremental supply costs solely on UGIES.  In support, Green Hills cites to the testimony of its witness Brendlen, who testified that it was his understanding that UGIES would handle the transition between the end of the Liberty contract and the beginning of the MPSA, and its witness Schmincke, who testified that it was his memory that UGIES would contact Liberty about the Liberty contract end date.  Id. at 3-4.  Citing the testimony of UGIES’ witness McCormick, Green Hills argues that, given Mr. McCormick’s concession that by creating a “supplier gap” UGIES did not accomplish what was intended, the evidence is clear that “UGIES did not accomplish either what it said it would do or what it intended to do[.]”  Id. at 4.

Regarding the ALJ’s conclusion that the Commission lacks authority to grant the relief requested, Green Hills argues that the ALJ erroneously interpreted our decision in IDT Energy to stand for the proposition that we have the authority to order a billing adjustment only when an EGS fails to bill a customer in accordance with its disclosure statement.  Relying heavily on Yaglidereliler, the Complainant argues, as it did before the ALJ, that UGIES is responsible for complying with not only its disclosure statement but also its oral communications to customers.  The Complainant argues that because UGIES told Green Hills that it would provide a smooth transition between Green Hills’ old and new EGS contracts but then failed to do so, this case presents circumstances under which the Commission would have authority to award monetary remedies.  Exc. at 7 (quoting dissenting statement of then Commissioner, now Chairman, Brown in Werle v. Respond Power, LLC, Docket No. C-2014-2429158 (Order entered February 23, 2015) (Werle)).  Green Hills contends that the facts of this case present circumstances over which the Commission should exert jurisdiction and direct a monetary remedy because its Complaint involved UGIES’ marketing to, and enrollment of, Green Hills as part of which UGIES stated it would effectuate a seamless transition between supply contracts but did not.

Green Hills rejects UGIES’ defense that the EGS did not have a copy of the Green Hills/Liberty supply agreement to determine the effective end date.  Green Hills contends that it would have given UGIES a copy of the contract, all UGIES had to do was ask.  Green Hills also rejects UGIES’ defense that the start dates to the four accounts covered under the MPSA were clearly identified in the contract UGIES provided to the Complainant, stating that the “start date [was] buried in the fine print of the UGIES” MPSA.  Exc. at 8.  Instead, contends Green Hills, the Complainant relied upon UGIES’ expert sales agent to construct the contract as requested, with a January 2014 start date that provided a smooth transition between suppliers.  If the meter reading cycle prevented that transition, UGIES should have endeavored to, but did not, determine the exact end date of the Liberty contract.  Finally Green Hills contends that if the Commission has the authority to direct a refund as a result of slamming, when an EGS enrolls a customer without consent, it likewise should have the authority to do so when an EGS fails to enroll a customer with consent as agreed between the parties.  Exc. at 9.

Green Hills also takes exception to the ALJ’s determination that the Commission lacks jurisdiction over EGSs for purposes of reforming contracts because they are not public utilities.  Green Hills argues that under the theory presented in IDT Energy, in which we found EGSs to be public utilities in order to effectuate compliance with Sections 2809 and 2810 of the Electric Competition Act,[footnoteRef:3] the Commission could reform the contract under Section 508 of the Code in order to effectuate compliance with marketing that assured a smooth supplier transaction.  Exc. at 10.  Green Hills concludes that its MPSA with UGIES “is unjust, unreasonable, and inequitable given that it is inconsistent with the intent of the parties to effect a smooth transition of service” and “for the same reasons, [is] adverse to the public interest and the general well-being of the Commonwealth.”  Id. [3: 	 	The Electricity Generation Customer Choice and Competition Act (Electric Competition Act), effective January 1, 1997, 66 Pa. C.S. §§ 2801 – 2815 (as amended).  ] 


		In response to the Complainant’s Exceptions, UGIES contends that the ALJ correctly concluded that the Commission lacks jurisdiction over the issues Green Hills raised in its Complaint and that “the various incarnations of relief requested by Green Hills lack any precedental [sic] basis and would relieve Green Hills of responsibility for the electricity supply contract it knowingly entered into.”  R. Exc. at 1.

UGIES characterizes Green Hills’ claim as essentially a breach of contract claim seeking damages, a matter over which the Commission lacks jurisdiction.  UGIES describes the Commission’s jurisdiction as limited to certain EGS activities outlined in Sections 2809 and 2810 of the Code, and “relevant regulations, such as 52 Pa. Code §§ 54.3-54.7” and our deceptive marketing Regulation at Section 54.43(f).  R. Exc. at 2.  Pointing to Green Hills’ repeated claim that UGIES’ representative McCormick promised a “smooth transition” from Liberty, UGIES first notes that Mr. McCormick could not recall whether he made that statement.  Further, UGIES argues that the matter complained of is not deceptive marketing, a claim the EGS accuses Green Hills of failing to substantiate, but instead a struggle to fit under the Commission’s jurisdiction a claim that is really a request to interpret the MPSA to determine the parties’ intent, a claim over which the Commission lacks jurisdiction.  Even if the Commission had jurisdiction to reform and interpret the contract, contends UGIES, the start date is unambiguously stated in each of the four Confirmation Agreements, and thus the intent is explicitly laid out.  R. Exc. at 3-4.

UGIES accuses Green Hills of quoting large swaths of the Commission’s opinions in IDT Energy and Yaglidereliler without actually applying those decisions to this case.  UGIES contends that IDT Energy is inapplicable because the facts here do not involve the failure to abide by the terms of a disclosure agreement during the disputed billing period.  The EGS also claims that in Yaglidereliler the Commission decided that the EGS was not entitled to a judgment as a matter of law because material facts whether the EGS’ marketing or billing was fraudulent, deceptive, or unlawful were in dispute.  In this case, however, UGIES contends that “the requested relief is still essentially a claim for damages” over which the Commission lacks jurisdiction.  Id. at 5.

Relying on IDT Energy, UGIES argues that the Commission has previously found that it has plenary jurisdiction to compel a billing adjustment in the form of a credit or refund in “appropriate circumstances” in order to ensure that EGSs comply with the Commission’s Regulations.  Id. at 6.  UGIES finds that Green Hills did not allege slamming or overbilling, however, and therefore a credit or refund is not appropriate.  Rather, Green Hills is “simply unhappy with the deal it struck and wants compensation for its own failures.  If the MPSA and Confirmation Agreements stated the wrong start date, then Green Hills should not have signed them.”  Id.  As UGIES states, Green Hills was the only party in possession of its agreement with Liberty, had several months to review UGIES’ documents, should have received notices from Liberty regarding the end of its fixed price contract, and could have contacted its EDC or Liberty to determine its end date.  “Considering Green Hills’ concerns also only arose after the January bill was generated, it appears that Green Hills failed to take any of these actions.”  Id. at 7 (emphasis in original).  UGIES concludes that the Complaint and its requested relief are not properly before the Commission and should be dismissed.

Disposition

Based upon our review of the record and the parties’ Exceptions and Replies, we agree with and affirm the ALJ’s decision to dismiss the Complaint.  We modify the Initial Decision, however, in order to clarify the scope of our authority and jurisdiction over EGSs.  

We agree with the ALJ’s disposition that the matter presented in this proceeding is outside our jurisdiction.  As UGIES contends, despite its evolution from an alleged billing dispute to a contract reformation to an alleged service issue, the gravamen of Green Hills’ argument remains primarily one of contract law, namely whether the supply contract executed by the parties reflects and gives effect to the intent of the parties.  That is an issue of contract interpretation beyond our jurisdiction and properly brought before a court of competent jurisdiction.

We note, however, that Green Hills is correct that IDT Energy and Yaglidereliler stand for the premise that our jurisdiction over EGSs is not limited to problems with disclosure statements.  Exc. at 5.  On this point we agree with Green Hills that the ALJ applied an unduly narrow analysis of our scope of authority when he stated that our authority was limited to ordering a billing adjustment when the EGS “fail[s] to bill a customer in accordance with its disclosure statement” or when a customer has been switched without consent.  I.D. at 10 (citing, inter alia, IDT Energy).  As we stated in that case, 

[h]aving the authority to order EGS credits and/or refunds carries out these statutorily-prescribed consumer protections [under Section 2809(b) of the Electric Competition Act and Chapter 54 of our Regulations] by ensuring that electric generation supply bills are adjusted accordingly when an EGS, for example, fails to bill a customer in accordance with its disclosure statement.


IDT Energy at 17-18 (emphasis added).  We concluded that our plenary authority under Section 501(a) of the Code included directing an EGS to issue a credit or refund for an overbill in “appropriate circumstances.”  Id. at 18; see also Nadav v. Respond Power LLC, Docket No. C-2014-2429159 (Order entered December 19, 2014) (Nadav); Werle; Kiback v. IDT Energy, Inc., Docket No. C-2014-2409676 (Order entered August 20, 2015) (Kiback).  By definition, appropriate circumstances are those that will be determined on a case-by-case basis and are not limited to the two examples recited by both UGIES and the ALJ.  

Although we agree with Green Hills that the ALJ’s characterization of our holding in IDT Energy was unduly narrow, we do not agree with the Complainant’s interpretation of our Chairman’s dissent in Werle, and we do not find that the facts presented here comprise appropriate circumstances over which to exert our jurisdiction.  In Werle, as in IDT Energy, we concluded that “while we [lacked] the authority to regulate EGS rates . . . we may require EGSs to provide refunds to retail customers in appropriate circumstances.”  Werle at 8 (emphasis added).  However, the complaint in Werle was dismissed on preliminary objections challenging our jurisdiction over EGS prices and the legal sufficiency of the complaint, which was deemed a complaint against a high rate.  In the dissent quoted by Green Hills, the Chairman reached the same conclusion of the majority, i.e., that under certain circumstances we may exert jurisdiction to compel a billing adjustment.  The Chairman’s point of dissent from the majority, however, was that she would have allowed the pro se complainant to proceed to hearing and present facts concerning the complaint.  Citing Nadav and IDT Energy, the Chairman stated in her dissent that “we determined that monetary remedies may be appropriately determined by the Commission in certain circumstances.  Further, I submit that pro se complainants should be given the benefit of having a hearing in instances where one can reasonably infer an accusation of improper marketing or sales activities by an EGS.” 

As we addressed most recently in Herp v. Respond Power LLC, Docket No. C-2014-2413756 (Order entered January 28, 2016) (Herp), our jurisdiction over EGSs is limited in that we do not have traditional regulatory powers over EGS rates and ratemaking as public utilities.  Herp at 39.  That is not the case with respect to our jurisdiction over EGSs under Section 501 of the Code, as we discussed in IDT Energy, or under several specific provisions of the Electric Competition Act, as we discussed in Herp.  As we have previously noted, those activities of EGSs and their agents over which we have jurisdiction are “expressly, not impliedly, within our jurisdiction under Sections 2802(14), 2807(d)(2), and 2809(e) and (f) of the Competition Act, and that we have expressly regulated in Chapters 54 and 111 of our Regulations.”[footnoteRef:4] Herp at 46 (emphasis in original); see also id. at 40-41 (where we found jurisdiction to regulate EGS services under several provisions of the Electric Competition Act and in our Customer Choice Regulations codified in Chapter 54 of Title 52 of the Pennsylvania Code). [4: 	 	Although we find insufficient evidence of fraudulent activity in this proceeding, we note that Chapter 111 addresses residential marketing only.  For non-residential customers, Section 54.122(3) of our Regulations provides that an “electric generation supplier may not engage in false or deceptive advertising to customers with respect to the retail supply of electricity in this Commonwealth.”  52 Pa. Code § 54.122(3).] 


More importantly for purposes of this disposition, however, we also agree with UGIES that the matter complained of and the evidence adduced at hearing do not render this one of those cases where circumstances are appropriate for us to exercise that jurisdiction.  There is a substantial difference between a mistake in the making of a contract and the engagement in fraud, deception, or misrepresentation in the marketing or sales of a contract or the billing under that contract.  This case presents the former, which is properly presented before a court of competent jurisdiction, and not the latter, which is the substantive premise underpinning our decision in Yaglidereliler and subsequent cases.  See, e.g., Herp, Kiback.  As UGIES contends, and we agree, Green Hills has failed to apply our analyses and holdings in the cases it cites to the subject of its Complaint against UGIES.

As we stated in Kiback, licensed EGSs share “responsibility for educating consumers to the benefits and risks of competitive shopping.”  Kiback at 34.  At issue in Yaglidereliler, Kiback, Herp, and similar cases were factual questions whether the EGSs or their agents had engaged in fraudulent or misleading marketing, generally with respect to promised savings regarding the EGSs’ proffered rates.  However, while we have in past instances appropriately policed and censured competitive suppliers in the generation market for improperly enticing customers with deceptive marketing, that does not absolve shopping customers of the obligation to exercise due diligence.  In this case, such diligence would include that Green Hills confirm the end date of its contract with Liberty if it had any reason to doubt the information it supplied UGIES because it was, in fact, the information supplied by Green Hills that UGIES incorporated into the MPSA’s Confirmation Agreements.  As we previously stated, “we strongly believe the competitive market can provide consumers with a variety of electric supply products and services, and that consumers do bear some responsibility to make choices that are appropriate for their individual circumstances.”  William Towne v. Great American Power, LLC, Docket No.C-2012-2307991 (Order entered October 18, 2013) at 22.  

In our prior Orders we have held the EGS industry to a standard of integrity in the services it provides the consuming public, particularly in the industry’s marketing, sales, and billing.  Our Regulations are intended to protect shopping customers from fraudulent and deceptive practices and ensure the accuracy of the information that suppliers and their agents provide to shopping consumers.  Based upon the evidence presented in this case, however, we do not find that UGIES engaged in fraud or misrepresentation, nor does Green Hills direct us to any specific Regulation that it alleges or argues UGIES violated.  

While arguing that UGIES’ representative told Green Hills’ representatives that UGIES would provide a smooth transition between Green Hills’ generation supply contracts, Green Hills never explicitly contends that UGIES engaged in deceptive marketing or the type of deliberate and egregious conduct at issue in other cases.  Rather, quoting extensively from IDT Energy and Yaglidereliler, and citing to Werle, Green Hills seems to suggest, without directly stating, that UGIES should be held strictly liable for the alleged mistake in the contract’s start date.[footnoteRef:5]   [5: 	 	The Complainant asserts that UGIES’ representative told Green Hills’ representatives that the services of a broker were not needed and the EGS “could save Green Hills extra money by cutting the broker out of the transaction.”  Exc. at 3, 6.  Because Green Hills advances what we find to be no more than an implication that UGIES intentionally cut out the broker as a means to mislead, deceive, or somehow take advantage of Green Hills, we find this argument, too, fails to rise to the level of proving a violation of the Code or our Regulations.  As UGIES’ witness McCormick testified, because brokers get paid by charging fees or building a fee into a volumetric rate, the suggestion that a broker was not necessary was aimed at saving Green Hills the additional fees, not fraudulently misleading the Complainant into contracting with UGIES.  Tr. at 37, 45-46.] 


Our Regulations were enacted under authority of the Electric Competition Act specifically to fulfill the mandates of that act.  Chapter 54, subchapter A, addressing customer information, is intended “to require that electricity providers enable customers to make informed choices . . . by providing adequate and accurate customer information.”  52 Pa. Code § 54.1.  Subchapter B addresses EGS licensing and standards, with Section 54.43 governing EGS standards and billing practices.  52 Pa. Code § 54.43.  These Regulations require that EGSs provide consumers accurate information about the EGSs’ services to allow “customers to compare the various electric generation services offered and the prices charged for each type of service.”  52 Pa. Code § 54.43(1).  Although our authority is not as limited as described by the ALJ, we also do not find, nor has Green Hills proved, that the alleged mistake in this contract rises to the level of a violation of our Regulations.  As we stated, there is a substantive difference between EGSs improperly misleading prospective consumers about their services and prices in their marketing, sales, and billing and a mistake between parties as to the contract’s effective date.  We do not find in this case that Green Hills’ claim that UGIES erred in effectuating the intent of the parties in the contract is sufficient evidence to enable us to find a violation of our Customer Choice Regulations.

We agree with UGIES that the Complainant’s request for contract reformation or a billing adjustment in the form of a credit from UGIES for the service Green Hills received from Liberty is outside our authority.  “Commission jurisdiction does not extend to interpreting the terms and conditions of a contract between an EGS and a customer to determine whether a breach has occurred, or setting the rates an EGS can charge.” Evans v. FirstEnergy Solutions Corp., Docket No. P-2014-2421556 (Order entered January 26, 2015) (FES) at 18.  Jurisdiction over suits for damages based on breach of contract lies in the courts, where a utility’s performance of its legally imposed and contractually adopted obligations may be examined and applied to a given set of facts.  Id. (citing Morrow v. The Bell Telephone Company of Pennsylvania, 479 A.2d 548 (Pa. Super. 1984)).  See also DuBois Manor Motel v. Blue Pilot Energy, LLC, Docket No. C-2014-2433817 (Order entered June 9, 2016).

We may review supplier actions to ensure compliance with our standards of conduct and disclosure, our marketing and sales Regulations, our contract expiration/change-of-terms notice requirements, and our requirements that the rates marketed, sold, and billed all comport.  FES at 18-19 (citing 52 Pa. Code §§ 54.3, 54.5 - 54.7, 54.10, 54.43(1) and 54.43(f), and 54.122(3)).  In other words, we may review the contract for compliance with our Regulations, including, inter alia, determining whether the contract entered into was what was marketed and billed and whether its terms were clearly and accurately disclosed.  Our regulatory standards, however, do not encompass a theory of strict liability that would compel or even authorize us to reform a contract if, as alleged, the document failed to effectuate the intent of the parties.

UGIES billed in accordance with the MPSA that Green Hills agreed to and executed.  A billing adjustment for improper billing is not warranted because UGIES structured the MPSA to commence in January 2014 as instructed by Green Hills.  A billing adjustment for improper marketing or sales is likewise not warranted because as Green Hills admits, its MPSA with UGIES “is inconsistent with the intent of the parties to effect a smooth transition of service[.]”  Exc. at 10 (emphasis added).  See also Exc. at 1 (“UGIES conceded that it did not intend to [create a ‘supplier transaction gap’]”) (emphasis added).  This is not a matter of fraudulent marketing; it is a matter of divining the intent of the parties with respect to the contract’s commencement date.  Indeed, short of claiming that the facts in this case present “a circumstance in which the Commission can and should exercise jurisdiction and direct a monetary remedy” and asserting generally that the case involves UGIES’ marketing and enrollment, Exc. at 7, Green Hills cites to no specific Regulation or Regulations it believes UGIES violated.  This lapse is consistent with the Complainant’s pleading, in which it failed to allege that UGIES engaged in any fraudulent or deceptive marketing, sales, or billing.  If, as Green Hills claims, there was an error in the making of the contract, that issue is properly made before a court of competent jurisdiction, which has proper jurisdiction over contract and tort claims.  Elkin v. The Bell Telephone Company of Pennsylvania, 491 Pa. 123, 420 A.2d 371 (1980); Feingold; Smith v. PECO Energy Co., Docket No. C‑2014-2443198 (Order entered April 23, 2015).

Even were we to find that the alleged error in the contract’s commencement date was a matter within our jurisdiction, we are not convinced, upon review of the evidence presented, that Green Hills carried the burden of proof necessary to sustain its Complaint.  Although Green Hills contends that UGIES witness McCormick assured that he would provide a “smooth transition,” UGIES responds that Mr. McCormick could not recall whether he used those words.  UGIES R. Exc. at 3 n.1.  Further, Green Hills argues that Messrs. Brendlen and Schmincke both testified from their recollection that UGIES agreed to undertake confirmation of the termination date of Green Hills’ contract with Liberty.  Exc. at 3 (citing Tr. at 11-12, 38).  However, as UGIES’ witness McCormick testified in response, it was not within UGIES’ authority to contact another supplier to determine information relative to that supplier’s contract with Green Hills.  Tr. at 51-52.  

UGIES’ witness McCormick stated that he prepared the MPSA’s Confirmation Agreements’ initiation dates to correspond with the Liberty termination date provided by Mr. Brendlen and matched Green Hills’ electric distribution company’s billing cycles based upon Green Hills’ representations that the Complainant required a January 2014 start date.  Tr. at 47-51.  Mr. McCormick also testified that it was clear to him that Green Hills had a history of shopping, “so when [Mr. Brendlen] said January start, I relied on his communication to me.”  Tr. at 61-62.  Based upon the contradictory but equally credible evidence provided by both parties, we cannot conclude that Green Hills has provided evidence sufficient to carry its burden of proving fraudulent activity.

In addition, we cannot overlook the fact that the Confirmation Agreements accompanying the MPSA contained specific start dates for each of Green Hills’ four accounts.  Those start dates were not buried in “fine print” as Green Hills asserts.  They were plainly visible on the upper half page of each Confirmation Agreement.  See Complainant’s Ex. 1.  Moreover, those documents were provided to Green Hills four months in advance of the end date of the Liberty contract, yet Green Hills undertook no effort to verify that the proposed start dates were accurately in line with the end of its fixed Liberty supply.  While Green Hills contends it was UGIES’ obligation to confirm that date, and it could have simply done so by asking Green Hills for the contract, Green Hills was in possession of that Liberty contract.  Green Hills’ witness Brendlen testified that he is Green Hills’ Financial Services Director who is responsible for overseeing accounting and entering into contracts but whose daily responsibilities do not include shopping for electricity.  Tr. at 6-7, 21.  Even if he did not consider himself an experienced shopper, clearly someone at Green Hills could have easily verified the start date itself.  Tr. at 30 (a member of Green Hills would have experience reviewing the terms of energy contracts).  

On review of the evidence, we are compelled to agree with the ALJ that “[w]hile it may be argued that both Green Hills and UGIES were careless in their handling of this transaction, the Commission does not have the statutory authority to grant relief in this case.”  I.D. at 10.

For these reasons, we adopt the Initial Decision of the ALJ, as modified by our discussion herein.

Conclusion

For the foregoing reasons, we will adopt the Initial Decision of the Administrative Law Judge as modified herein, deny the Exceptions of Green Hills, and dismiss the Complaint, all consistent with this Opinion and Order; THEREFORE,

IT IS ORDERED:

1.	That the Exceptions filed by Green Hills Manor and The Heritage of Green Hills on December 23, 2015, are denied.

2.	That the Initial Decision of Administrative Law Judge Dennis J. Buckley issued on December 3, 2015, is adopted as modified.

3.	That the Formal Complaint filed by Green Hills Manor and The Heritage of Green Hills against UGI Energy Services, LLC on April 30, 2014, at Docket No. C-2014-2420911 is dismissed.

4.	That the proceeding docketed at C-2014-2420911 be marked closed.
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							BY THE COMMISSION,



							Rosemary Chiavetta
							Secretary
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