	BEFORE THE
	PENNSYLVANIA PUBLIC UTILITY COMMISSION



Cynthia Cawley					:
						:
v.						:		C-2016-2544803
:
Duquesne Light Company				:



INITIAL DECISION
GRANTING RESPONDENT’S PRELIMINARY OBJECTIONS


Before
Katrina L. Dunderdale
Administrative Law Judge

INTRODUCTION

		This Initial Decision grants Duquesne Light Company’s Preliminary Objections due to inclusion of scandalous or impertinent matter in the form of an erroneous prayer for relief and dismisses the formal complaint filed on April 21, 2016, in which Cynthia Cawley requested reimbursement for overcharges from 2000 to 2010 due to a meter twist[footnoteRef:1] discovered in 2015.   [1:  	The “meter twist” mentioned by both parties refers to meters for Complainant and her neighbor which were incorrectly labeled (i.e., switched) by an unknown actor in or around the time of the new construction in 2000.	] 


HISTORY OF THE PROCEEDING

On April 21, 2016, Cynthia Cawley (Complainant or Ms. Cawley) filed a formal complaint with the Pennsylvania Public Utility Commission (Commission) against Duquesne Light Company (Respondent or DLC) alleging Respondent erred when it only reimbursed her for overcharges from 2010 to 2015 which resulted from a meter twist that existed since she owned the property in 2000.  Complainant acknowledged Respondent sent her a check for $986.46 in January 2016, which represented the overcharges incurred from 2010 to when the meter twist was discovered in 2015, but Respondent refused to reimburse her back to the date she bought the property.  

On June 1, 2016, Respondent filed an Answer in which DLC averred it reimbursed Complainant for the overcharges from 2015 back to 2010 but was prevented from paying her any additional overcharges occurring before 2010 pursuant to 66 Pa.C.S.A. § 1312.

On June 1, 2016, Respondent also filed Preliminary Objections against Complainant and sought dismissal of the entire formal complaint.  Citing to 52 Pa.Code § 5.101(a)(2), Respondent averred Complainant’s request for relief is impertinent and seeks a remedy beyond the scope of remedies the Commission is empowered to grant.  In addition, Respondent cited to 66 Pa.C.S.A. § 1312 and averred this statute limits the Commission’s power to order refunds up to but not extending farther back than four years prior to the date of the filing of the complaint.

Complainant did not respond to DLC’s Preliminary Objections and this matter was assigned to the presiding officer on July 13, 2016.  This matter is now ripe for a final disposition on Respondent’s Preliminary Objections.  

FINDINGS OF FACT

1. Complainant is Cynthia Cawley.

2. Respondent is Duquesne Light Company.

3. [bookmark: _GoBack]Complainant listed the service address on the formal complaint as 2018 Duncan Avenue, Pittsburgh, Pennsylvania 15236.

4. On April 21, 2016, Complainant filed a formal complaint with the Commission against Duquesne Light.  Complainant alleged no violation of any Commission statute or regulation and admitted Duquesne Light paid her for overcharges due to a meter mix at the service address from date of discovery in 2015 until 2010.  Complainant requested the Commission order Duquesne Light to pay her for overcharges paid from 2010 back to the date of the home’s construction in 2000.

5. On June 1, 2016, Duquesne Light filed an Answer.

6. Also on June 1, 2016, Duquesne Light filed Preliminary Objections with a Notice to Plead.

7. Complainant did not file an answer to Duquesne Light’s Preliminary Objections.  

DISCUSSION

		The Commission’s Rules of Administrative Practice and Procedure permit the filing of Preliminary Motions.  52 Pa.Code § 5.101 and § 5.103.  Commission preliminary motion practice is similar to Pennsylvania civil practice respecting the filing of preliminary objections.[footnoteRef:2]  Commission regulations permit the filing of a preliminary motion questioning the jurisdiction of the Commission.[footnoteRef:3]  Specifically, Duquesne Light alleges it relies upon 52 Pa.Code § 5.101(a)(2), which precludes the filing of a pleading which includes “scandalous or impertinent matter.”  Respondent avers Complainant’s prayer for relief is “impertinent”[footnoteRef:4] because it exceeds the Commission’s powers,[footnoteRef:5] and therefore the prayer for relief should be stricken from the formal complaint.  Duquesne Light points out that the only relief sought by Complainant is this requested refund beyond the statute of limitations, and Complainant did not allege violation of any Commission statute or regulation.   [2:  	Equitable Small Transportation Interveners v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C-00935435 (1994).  
]  [3:  	52 Pa.Code § 5.101(a)(1).
]  [4:  	Cited to, Hudock v. Donegal Mut. Ins. Co., 264 A.2d 688 (Pa. 1970).
]  [5:  	See 66 Pa.C.S.A. § 1312; also United Tel. Co. of Pennsylvania v. Pa. Pub. Util. Comm’n, 676 A.2d 1244, 1251 (Pa.Cmwlth. 1996).
] 


		Pursuant to Section 501 of the Code, 66 Pa.C.S.A. § 501, the Commission must “enforce, execute and carry out, by its regulations, orders or otherwise” all the provisions of the Code.  Section 701 of the Code, 66 Pa.C.S.A. § 701, allows any person, having an interest in the subject matter, to file a formal complaint in writing with the Commission setting forth any act or thing done or omitted to be done by any public utility in violation, or claimed violation, of any law which the Commission has jurisdiction to administer.[footnoteRef:6]     [6:  	See also, 52 Pa.Code § 5.21(a).
] 


		The Commission may “dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.”  66 Pa.C.S.A. § 703(b); 52 Pa.Code § 5.21(d).  Dismissing a complaint without a hearing is appropriate and in the public interest when there are no genuine questions of material fact, and Respondent is entitled to judgment as a matter of law.[footnoteRef:7]   [7:  	Lehigh Valley Power Comm. v. Pa. Pub. Util. Comm’n, 563 A.2d 548 (Pa.Cmwlth. 1989); Edan Transportation Corp. v. Pa. Pub. Util. Comm’n, 623 A.2d 6 (Pa.Cmwlth. 1993).  
] 


The law clearly recognizes the Commission is not empowered to order a utility to refund excess monies paid by a customer more than four years prior to the filing of a formal complaint.[footnoteRef:8]  In this proceeding, Complainant requests reimbursement for the monies she paid to DLC from 2000 to 2010.  Specifically she requests the Commission order DLC to pay her $2,959.38, which she represents would be the total amount owed for overcharges paid from the date she purchased the property in 2000 until the date the meter twist was discovered in 2015. She also requests damages and reimbursement for her reasonable personal expenses such as postage and travel to hearings, in order to compensate her for the time spent resolving the problem.       [8:  	See, Emporium Water Co. v. Pa. Pub. Util. Comm’n, 859 A.2d 20 (Pa.Cmwlth. 2004).] 


First, it should be noted Respondent argues the Commission cannot exceed its jurisdiction pursuant to City of Pittsburgh v. Pa. Pub. Util. Comm’n, 43 A.2d 348 (Pa. Super. 1945) and lacks jurisdiction to award damages, pursuant to Poorbaugh v. Pa. Pub. Util. Comm’n, 666 A.2d 744 (Pa.Cmwlth. 1995).  DLC is correct – the Commission lacks jurisdiction over payment of monetary damages for financial losses suffered.  Therefore, Respondent’s Preliminary Objections concerning the request for unspecified damages will be granted, and Ms. Cawley’s request for money damages will be dismissed without hearing because this request is beyond the scope of the Commission’s jurisdiction.  

		In addition, the Commission lacks the authority to order a refund when a ratepayer claims she is entitled to receive a refund for funds she paid earlier than the time limitations clearly enumerated in the statute.[footnoteRef:9]  Complainant admits in her formal complaint that DLC refunded to her the overcharges from 2010 to 2015.  This refund paid by DLC is in excess of what the statute requires and exceeds the extent of the Commission’s powers in this type of a proceeding.   [9:  	See 66 Pa.C.S.A. § 1312.] 


The Commission has no authority to force DLC to pay more than four years’ worth of overcharges.  DLC’s decision to pay Complainant five years’ worth of overcharges is a voluntary decision by the utility and is not required by the Commission’s statutes and regulations.  Accordingly, the facts as alleged by Complainant are insufficient to show DLC failed to furnish and maintain adequate and reasonable customer service when it reimbursed her for five years’ worth of overcharges resulting from a meter twist.  

Here there was no factual dispute concerning the adequacy and/or reasonableness  of a public utility’s services because Complainant never alleged Respondent failed to find the meter twist earlier.  The entire proceeding must be dismissed for a failure to allege an issue within the Commission’s jurisdiction or to request relief within the Commission’s power to order.  It is in the public interest to prevent complaints from proceeding to hearing when the claim lacks any legal basis or includes a prayer for relief that cannot be granted.  

Accepting as true all well-pleaded facts in Ms. Cawley’s complaint, I find she failed to allege sufficient facts that, if proven, might justify the issuance of an Initial Decision which finds DLC failed to provide adequate and reasonable electric service and failed to comply with 66 Pa.C.S.A. § 1501.  Therefore, there is insufficient basis to provide an opportunity to Complainant to proceed with the complaint, and an opportunity to present evidence.  The formal complaint is dismissed in the ordering paragraphs below.

CONCLUSIONS OF LAW

1.	The Commission has jurisdiction over the parties to this dispute and over the subject matter of this dispute to the extent the complaint involves allegations of a failure by Respondent to provide adequate, efficient, safe and reasonable electric service pursuant to 66 Pa.C.S.A. § 1501.

2.	 The Commission does not have authority to order Duquesne Light Company to refund monies overpaid by Complainant more than four years prior to the filing of the formal complaint.  66 Pa.C.S.A. § 1312(a).

3.	The Commission does not have jurisdiction over the award of damages or a determination about any contractual obligation between Respondent and Complainant.  Poorbaugh v. Pa. Pub. Util. Comm’n, 666 A.2d 744 (Pa.Cmwlth. 1995).

		4.	The formal complaint fails to raise a claim that, if proven, might show Respondent failed in some way to furnish and maintain adequate, efficient, safe and reasonable service.

ORDER


		THEREFORE,

		IT IS ORDERED:

		1.	That the Preliminary Objections as filed by Duquesne Light Company are granted in that Complainant’s request for damages is dismissed.  

2.	That the Preliminary Objections as filed by Duquesne Light Company are granted in that Complainant’s request for a refund of overcharges, due to a meter twist which she paid more than four years before the date she filed her formal complaint, is dismissed.  

3.	That Docket No. C-2016-2544803 shall be marked closed.



Date:  July 28, 2016							/s/				
							Katrina L. Dunderdale
							Administrative Law Judge
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