BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Lisa A. Martin		:
						:
	v.						:		C-2016-2541801
						:
PECO Energy Company				:
		


INITIAL DECISION GRANTING RESPONDENT’S MOTION FOR 
JUDGMENT ON THE PLEADINGS


Before
Mark A. Hoyer
Deputy Chief Administrative Law Judge


	This formal complaint against an electric utility is dismissed based on the doctrine of res judicata.  The issues raised in this complaint have been adjudicated by the Commission in a prior order.  

PROCEDURAL HISTORY

	On April 25, 2016, Lisa A. Martin (Complainant) filed a formal complaint against PECO Energy Company (PECO or Respondent).  In her complaint she alleged the utility is threatening to terminate her service or has already shut off her service.  She averred that PECO transferred a bill they had charged off in 2010 to her bill in 2013.  Ms. Martin also alleged there are incorrect charges on her bill.  She averred that PECO is charging her over $12,000 for electric service provided to a residence where she did not reside.  As relief, Ms. Martin requests that the balance in excess of $12,000 be “removed” because she did not reside at the service address.

	PECO filed an answer and new matter on April 29, 2016 with a notice to plead attached.  PECO averred inter alia that the same parties to this proceeding, Ms. Martin and PECO, already litigated the issues raised in this complaint in a prior complaint proceeding.[footnoteRef:1]  PECO attached a copy of the Commission’s Opinion and Order to its answer and new matter as Exhibit 6.     [1:  	Lisa A. Martin v. PECO, Docket No. F-2013-2360697 (Opinion and Order entered December 19, 2013).  ] 


	Ms. Martin did not file a reply to the new matter.  

	By hearing notice dated June 21, 2016, the Commission scheduled an initial telephonic hearing for Friday, July 22, 2016 and assigned the matter to me for disposition.  I sent a prehearing order on June 22, 2016, which detailed pertinent procedures for the conduct of the hearing.  

	On June 27, 2016, PECO filed a Motion for Judgment on the Pleadings requesting that the complaint be dismissed based on the doctrine of res judicata. The Motion included a notice to plead.  Ms. Martin did not file an answer to the Motion.  

	On July 21, 2016, the scheduled telephonic hearing was cancelled.  

FINDINGS OF FACT

The Complainant is Lisa Martin.

Respondent, PECO Energy Company (PECO) is a jurisdictional public utility.

On December 19, 2013, an Opinion and Order was entered at Docket No. F-2013-2360697, wherein the Commission denied the Petition for Reconsideration filed by Ms. Martin in a prior complaint proceeding between Ms. Martin and PECO.  
On April 13, 2013, Ms. Martin had filed a complaint against PECO at Docket No. F-2013-2360697 alleging improper billing and requesting that she not be held financially responsible for charges to a rear apartment unit at 242 Galena Road, Chalfont, Pennsylvania.  

In the prior complaint at Docket No. F-2013-2360697 filed by Ms. Martin against PECO she claimed there were incorrect charges on her bill, specifically that she was not responsible for $9,592.07 because she never had electric service in her name at 242 New Galena Road (rear) and because in January 2010 she called PECO to inform them she had lost her house at 242 New Galena Road.  

The prior complaint at Docket No. F-2013-2360697 was denied and dismissed in an Initial Decision by Administrative Law Judge Elizabeth H. Barnes.  

In the instant complaint filed by Ms. Martin at Docket No. C-2016-254180, she alleges “transferred a bill they (PECO) had charged off in 2010 then put it back on my bill 2013 accruing interest” and “charging me for electric @ a residence I did not reside in having the bill over $9,000.00 now over $12,000.00 after they charged it off.”  

On April 29, 2016, PECO filed an answer and new matter to this complaint with the Initial Decision of ALJ Barnes at Docket No. F-2013-2360697 attached thereto as well as the aforementioned Commission Opinion and Order denying reconsideration of ALJ Barnes’ Initial Decision.  

Ms. Martin did not answer the new matter.  

DISCUSSION

	The Commission has held that the doctrine of res judicata is appropriately raised as an affirmative defense under the heading of “new matter” and can be disposed of in a motion to dismiss or a motion for summary judgment.  Cannon v. Verizon Pennsylvania LLC, Docket C-2013-2353818 (Opinion and Order entered March 6, 2014).  If it is determined that a moving party is entitled to a judgment as a matter of law, and there is no genuine issue of material fact, a motion for judgment on the pleadings or summary judgment will be granted.  52 Pa.Code § 5.102(d)(1)  Here, PECO correctly raised the issue of res judicata in its new matter, then filed a motion for judgment on the pleadings after the time for answering the new matter expired, and now seeks dismissal based on the doctrine of res judicata.  

The Commission's Rules of Practice and Procedure at 52 Pa.Code § 5.102 govern motions for judgment on the pleadings.  Generally, the moving party bears a heavy burden of showing that no genuine issue of material fact exists and that it is entitled to a judgment as a matter of law.

The Commission must view the record in the light most favorable to the non-moving party, giving that party the benefit of all reasonable inferences.  First Mortgage Co. of Pennsylvania v. McCall, 459 A.2d 406 (Pa.Super. 1983); Mertz v. Lakatos, 381 A.2d 497 (Pa.Cmwlth. 1978).  It must accept as true all well pleaded statements of fact of the non-moving party and consider only those facts that the non-moving party specifically admits.  Weik v. Estate of Brown, 794 A.2d 907 (Pa.Super. 2002).  All doubts as to the existence of a genuine issue of material fact must be resolved against the moving party.  Thomson Coal Company v. Pike Coal Company, 412 A.2d 466 (Pa. 1979).

The Commission will grant a motion for judgment on the pleadings only if the pleadings show there is no genuine issue as to a material fact and that the moving party is entitled to judgment as a matter of law.  Only in a case where the moving party's right to prevail is so clear that a trial would be a fruitless exercise should judgment on the pleadings be granted.  Williams v. Lewis, 466 A.2d 682 (Pa.Super. 1983); Service Employees International Union, Local 69, AFL-CIO v. The Peoples Natural Gas Company, d/b/a Dominion Peoples, Docket No. C-20028539 (Opinion and Order entered December 19, 2003).  Judgment on the pleadings should be entered only when the case is clear and free from doubt.  Reuben v. O'Brien, 496 A.2d 913 (Pa.Super 1985).	

In order for the doctrine of res judicata to bar a subsequent claim, several factors must be met:

The doctrine of res judicata prevents a suit between the same parties on the same cause of action after a court of competent jurisdiction has rendered a final judgment on the merits.  In order for the doctrine to prevail, all of the following four requirements must be met:  (1) identity of issues, (2) identity of causes of action, (3) identity of persons and parties to the action, and (4) identity of the quality or capacity of the parties suing or sued.  Reynolds v. PPL Electric Utilities Corp., PUC Docket No. C-2011-2255268 (Commission order entered January 5, 2012), slip op. at 4 (citing Day v. Volkswagenwerk Aktiengesellschaft, 464 A.2d 1313, 1316 (Pa.Super. 1983).


		In addition, Section 316 of the Public Utility Code, further prevents collateral attacks upon Commission orders:

Whenever the commission shall make any rule, finding, determination or order, the same shall be prima facie evidence of the facts found and shall remain conclusive upon all parties affected thereby, unless set aside, annulled or modified on judicial review.

66 Pa.C.S. § 316.

It is clear that the current complaint filed by Ms. Martin against PECO involves the same issue she raised in a previous complaint against PECO at Docket No. F-2013-2360697.  In the instant complaint filed against PECO by Ms. Martin at Docket No. C-2016-254180, she alleges “transferred a bill they (PECO) had charged off in 2010 then put it back on my bill 2013 accruing interest” and “charging me for electric @ a residence I did not reside in having the bill over $9,000.00 now over $12,000.00 after they charged it off.”  

In the prior complaint at Docket No. F-2013-2360697 filed by Ms. Martin against PECO she claimed there were incorrect charges on her bill, specifically that she was not responsible for $9,592.07 because she never had electric service in her name at 242 New Galena Road (rear) and because in January 2010 she called PECO to inform them she had lost her house at 242 New Galena Road.  The prior complaint at Docket No. F-2013-2360697 was denied and dismissed in an Initial Decision by Administrative Law Judge Elizabeth H. Barnes.  ALJ Barnes determined Ms. Martin was responsible for the charged off balance in 2010, as follows:

On October 7, 2010, there was a charge off in the amount of $9,592.07 from the account being finalized in May 2010.  N.T. 25.  The entire amount in dispute is Customer Assistance Program (CAP) arrears which are not subject to a Commission-ordered payment arrangement.  66 Pa.C.S. §1405(c).  N.T. 29.  I find the amount of $9,592.07 to be appropriate because it includes $3,242.37 that was transferred to the account on November 2008 that came from the rear account that was not paid and because PECO discontinued service shortly after Complainant requested discontinuance in May 2010.  N.T. 30-32.  PECO Exhibit 5.  It is reasonable that PECO believed Complainant was the responsible account holder for both the front and rear properties given the social security numbers and name of Lisa A. Martin are the same on the accounts for both units as well as for an account held by Complainant from November 3, 2005 through March 2, 2007 at 123 Mary Street, Doylestown, PA.  PECO Exhibit 3.    
  
	On December 19, 2013, the Commission entered an Opinion and Order at Docket No. F-2013-2360697, denying the Petition for Reconsideration filed by Ms. Martin.  

	The four requirements necessary for the doctrine of res judicata to apply are present here.  Ms. Martin and PECO were both parties in the prior complaint proceeding as well as in this proceeding.  The issue raised in this proceeding regarding the transfer of a balance was addressed in the prior complaint proceeding.  The causes of action are the same in each complaint proceeding.

	Section 703 of the Public Utility Code, 66 Pa.C.S. §703(b) provides that the Commission may dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.  A hearing is not needed here.  The issues presented in the instant complaint have all been litigated previously by Ms. Martin and PECO.  Therefore, PECO is entitled to judgment as a matter of law.  The Motion for Judgment on the Pleadings is granted and the instant complaint is dismissed in the ordering paragraphs to follow.   	

CONCLUSIONS OF LAW

	1.	The Commission has jurisdiction over the parties and subject matter of this proceeding.  66 Pa.C.S. § 701.

	2.	PECO Energy Company correctly raised res judicata as an affirmative defense in new matter.  Wroblewski v. Pennsylvania Electric Company, Docket No. C-2008-2058385 (Opinion and Order entered May 15, 2009).

	3.	The Commission will grant a motion for judgment on the pleadings only if the pleadings show there is no genuine issue as to a material fact and that the moving party is entitled to judgment as a matter of law.  Williams v. Lewis, 466 A.2d 682 (Pa.Super. 1983); Service Employees International Union, Local 69, AFL-CIO v. The Peoples Natural Gas Company, d/b/a Dominion Peoples, Docket No. C-20028539 (Opinion and Order entered December 19, 2003).

	4.	In this matter, no material facts are in dispute and PECO Energy Company is entitled to judgment as a matter of law.

	5.	The claim made in the complaint regarding the transfer of a bill is barred by the doctrine of res judicata.  Reynolds v. PPL Electric Utilities Corp., PUC Docket No. C-2011-2255268 (Commission order entered January 5, 2012), slip op. at 4 (citing Day v. Volkswagenwerk Aktiengesellschaft, 464 A.2d 1313, 1316 (Pa.Super. 1983). 

	6.	A final valid judgment bars any future suit between the same parties on the same cause of action.  McCarthy v. Twp. of McCandless, 300 A.2d 815 (Pa.Cmwlth. 1973).  

	7.	Whenever the commission shall make any rule, finding, determination or order, the same shall be prima facie evidence of the facts found and shall remain conclusive upon all parties affected thereby, unless set aside, annulled or modified on judicial review.  66 Pa.C.S. § 316.
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	THEREFORE,

	IT IS ORDERED:

	1.	That the formal complaint of Lisa A. Martin against PECO Energy Company at Docket No. C-2016-2541801 is dismissed.

	2.	That the Secretary mark the docket closed and discontinued.
	

Date:  August 2, 2016							/s/				
						Mark A. Hoyer
						Deputy Chief Administrative Law Judge

8
image1.wmf



