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Charge							:
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SCHEDULING ORDER


On February 16, 2016, Metropolitan Edison Company (Met-Ed), West Penn Power Company (West Penn), Pennsylvania Electric Company (Penelec) and Pennsylvania Power Company (Penn Power) (collectively referred to as “the companies”) filed with the Pennsylvania Public Utility Commission (Commission) separate Petitions for Approval of a Distribution System Improvement Charge (DSIC) for their respective electric operations.  On February 26, 2016, the Office of Consumer Advocate (OCA) filed formal complaints, public statements and answers in response to each of the petitions.  On March 7, 2016, petitions to intervene were filed in each proceeding jointly by Citizens for Pennsylvania’s Future (CPF) and the Environmental Defense Fund (EDF), as well as by Met-Ed Industrial Users Group, West Penn Power Industrial Intervenors, Penelec Industrial Customer Alliance and the Penn Power User’s Group (collectively referred to as the large users groups), the respective large users groups for each company, in the proceedings relevant to them.  The Office of Small Business Advocate (OSBA) filed a notice of appearance, notice of intervention, answer and public statement in each proceeding on March 9, 2016.

On June 9, 2016, the Commission entered separate Opinion and Orders approving the four individual petitions.  In the Orders, the Commission determined that the petitions comply with the requirements of Act 11 of 2012 (Act 11) and the Commission’s Final Implementation Order implementing Act 11.  Implementation of Act 11 of 2012, Docket No. M-2012-2293611 (entered Aug. 2, 2012).  The Commission found the petitions to be consistent with applicable law and Commission policy and allowed the tariffs to go into effect on July 1, 2016.  The Commission, however, also referred the matters to the Office of Administrative Law Judge (OALJ) for hearing and preparation of recommended decisions regarding various issues raised in response to the petitions.

On July 25, 2016, CPF and EDF filed a joint notice of withdrawal in each proceeding.

On July 28, 2016, the Commission issued Hearing Notices establishing Initial Prehearing Conferences consecutively for the cases for Wednesday, August 10, 2016 beginning at 10:00 a.m. and assigning me as the Presiding Officer.  Prehearing Conference Orders were issued on July 28, 2016.  Pursuant to those Prehearing Conference Orders, prehearing memoranda were submitted by the companies, the OCA, the OSBA, the large user groups separately for the respective proceedings and Penn State University who previously petitioned to intervene specifically into the West Penn proceeding.

The prehearing conferences convened as scheduled.  The following counsel were present:  Anthony C. DeCuastis, Esquire, and John Munsch, Esquire, on behalf of the companies; Daniel Asmus, Esquire, on behalf of OSBA; Darryl Lawrence, Esquire and Harrison Breitman, Esquire, on behalf of the OCA; Alessandra Hylander, Esquire, on behalf of the large users groups; and Christopher Arfaa, Esquire, on behalf of Penn State University.  David Boehm, Esquire, previously indicated on behalf of AK Steel that he would be unable to attend the prehearing conferences but would like to remain on the Commission’s service list for the proceeding.  As per the directive in the Prehearing Conference Orders regarding participation in this proceeding, the service list for this proceeding will be limited to these parties.

In each of their prehearing memoranda, the companies proposed that consolidation of the four proceedings would promote administrative efficiency and avoid delays and duplicative efforts that would cause the unnecessary expenditure of time and resources by the Commission, the presiding officer and the parties.  As a result, prior to the commencement of the prehearing conferences, a discussion was held off the record regarding whether the four separate proceedings should be consolidated.  No party objected to consolidation.  Therefore, one prehearing conference was held for all four proceedings and a Consolidation Order was issued dated August 11, 2016 formally consolidating the cases.

In addition, various procedural issues were discussed during the prehearing conference.  The petitions to intervene of the respective large user groups were granted.  With respect to the establishment of a procedural schedule, the companies proposed that, in lieu of establishing a procedural schedule, the parties would schedule two or more settlement and/or technical conferences to be held between August 15 and September 15, 2016 and report back to the Presiding Officer on the status of the negotiations by September 19, 2016.  The companies further proposed that, if the matter is not, by that time, the subject of a settlement, a second prehearing conference would be held between September 28 and October 20, 2016 to determine whether the submission of testimony and scheduling of an evidentiary hearing may be required.  No party objected to the companies’ proposal and, therefore, it will be ordered as part of this proceeding.

Also during the initial prehearing conference, the OCA proposed several modifications to the Commission’s discovery rules govern this proceeding.  Those modifications are:

	1.	Answers to written interrogatories will be served in-hand within ten (10) calendar days of service of the interrogatories except that service of interrogatories on a Friday shall be deemed service on the following business day;
	2.	Objections to interrogatories will be communicated orally within three (3) business days of service; unresolved objections shall be served on the parties in writing within five (5) business days of service of the interrogatories;
	3.	Motions to dismiss objections and/or direct the answering of interrogatories will be filed within three (3) business days of service of written objections; 
	4.	Answers to motions to dismiss objections and/or direct the answering of interrogatories will be filed within three (3) business days of service of such motions;
	5.	Responses to requests for document production, entry for inspection, or other purposes will be served in-hand within ten (10) calendar days;
	6.	Requests for admission will be deemed admitted unless answered within ten (10) calendar days or objected to within five (5) business days of service; 
	7.	Rulings over motions shall be issued, if possible, within seven (7) calendar days of the filing of the motion;
	8.	Any discovery or discovery related pleadings such as objections, motions, answers to motions served on a Friday or on any business day preceding a state holiday shall be deemed to have been served on the following business day for purposes of tracking responsive due dates; and
	9.	Due dates will be “ in-hand”  with electronic service on the due date satisfying the “in-hand”  requirement and where such service is immediately followed by a hard copy sent by first-class mail.

There were no objections to these modifications.  Therefore, they will be adopted for this proceeding.

A discussion was also held regarding the need for a protective order to govern the use of material alleged to be proprietary in this proceeding.  The parties indicated that there was no need for an order at this time but will raise the issue if the need arose.

Finally, the parties are reminded that Commission policy promotes settlements.  52 Pa. Code §5.231(a).  The parties are encouraged to commence settlement discussions as early as possible.  Even if the parties are unable to settle this case, they may still resolve some of the questions or issues during their discussions.  If the parties reach an agreement on all issues, a formal hearing will not be necessary and the scheduled hearing will be cancelled.  The parties are reminded, however, that decisions of the Commission must be supported by substantial evidence.  2 Pa. C.S. § 704.  Substantial evidence is such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Any settlement submitted for approval must be supported by substantial evidence.



ORDER


THEREFORE,

IT IS ORDERED:

1. That the parties are directed to schedule two or more settlement and/or technical conferences to be held between August 15 and September 15, 2016 and report back to the Presiding Officer on the status of the negotiations by September 19, 2016.  

2. That, if the matter is not the subject of a settlement by September 19, 2016, a second prehearing conference will be held between September 28 and October 20, 2016 to determine whether the submission of testimony and scheduling of an evidentiary hearing may be required.

3. That the parties shall receive all documents and shall copy all other parties on documents they file with the Commission or serve on me.  The parties are expected to conduct discovery, attend hearings, or present or cross-examine witnesses, as appropriate.  The parties shall serve documents so that the documents are received in-hand by the parties and presiding officer no later than 4:30 p.m. on the dates due.  Parties may serve the documents via e-mail to meet this requirement, with hard copy to follow by regular first class mail, so long as the electronic version is Microsoft Word compatible and no larger than 5 MB per email.  Parties shall not file testimony with the Commission, but shall file a certificate of service.  
		
4. That the service list for this proceeding shall be limited to the following parties:



	Party
	Counsel

	The Companies
	Anthony DeCusatis, Esquire
John Munsch, Esquire

	Office of Consumer Advocate
	Darryl Lawrence, Esquire
Harrison Breitman, Esquire

	Office of Small Business Advocate
	Daniel Asmus, Esquire

	Large Users Groups
	Alessandra Hylander, Esquire

	Pennsylvania State University
	Christopher Arfaa, Esquire

	AK Steel Corporation
	David Boehm, Esquire



5. That written testimony shall comply with the requirements of 52 Pa.Code §5.412 and shall be marked with numerical, sequential statement numbers.  Parties serving pre-served testimony pursuant to 52 Pa.Code § 5.412(f) are required, within thirty (30) days after the final hearing, to either eFile with or provide to the Secretary’s Bureau a Compact Disc (CD) containing all testimony furnished to the court reporter during the proceeding, consistent with the Commission’s Implementation Order, dated January 10, 2013, at Docket No. M-2012-2331973.

		6.	That all parties shall comply with the provisions of 52 Pa.Code §5.243(e) which prohibits the introduction of evidence during rebuttal which should have been included in the party’s case-in-chief or which substantially varies from the party’s case-in-chief, unless the party is introducing evidence in support of a proposed settlement.
		
		7.	That the parties shall conduct discovery pursuant to 52 Pa.Code §§5.321-5.373, and as modified above.  The parties are encouraged to cooperate and exchange information on an informal basis.  The parties shall cooperate rather than engage in numerous or protracted discovery disagreements that require formal resolution.  All motions to compel shall contain a certification by counsel setting forth the informal discovery undertaken and their efforts to resolve their discovery disputes informally.  If a motion to compel does not contain this certification, the parties will be directed to pursue informal discovery.  There are limitations on discovery and sanctions for abuse of the discovery process.  52 Pa.Code §§5.361, 5.371-5.372

		9. 	That the parties shall stipulate to any matters they reasonably can to expedite this proceeding, lessen the burden of time and expenses in litigation on all parties and conserve administrative hearing resources.  52 Pa.Code §§5.232 and 5.234  
  
10.	That any evidentiary hearings in this matter constitute a formal legal proceeding and will be conducted in accordance with the Commission’s Rules of Administrative Practice and Procedure, as well as the rules of evidence as applied to administrative hearings.

11.	That any provision of this order may be modified upon motion and good cause shown by any party in interest in accordance with 52 Pa.Code §5.223(a).


Date: August 12, 2016									
							Joel H. Cheskis 
							Administrative Law Judge
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