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INTRODUCTION



The customer filed a Complaint denying his responsibility for the bill for gas service provided to 31 South 50th Street, Philadelphia, PA 19139 between April 4, 2009 and March 2, 2012.  This Initial Decision denies the portion of the Complaint concerning charges for gas service that accrued between April 4, 2009 and February 4, 2012 because any claim concerning charges during this period is barred by the statute of limitations.  This Initial Decision also denies the portion of the Complaint concerning charges for gas service that accrued between February 4, 2012 and March 2, 2012 because the Complainant failed to sustain his burden of demonstrating that Philadelphia Gas Works incorrectly charged him for gas service provided to the service address during this period. 

HISTORY OF THE PROCEEDING
On February 4, 2016, Sythierno Mansour (Complainant) filed a Complaint against Philadelphia Gas Works (PGW or respondent) with the Pennsylvania Public Utility Commission (Commission).  In the Complaint, the Complainant acknowledged residing at 31 South 50th Street, Philadelphia, PA 19139 (service address) but denied responsibility for the bill for gas service provided to this address.   
On February 29, 2016, respondent filed an Answer maintaining that the Complainant is responsible for the balance at the service address.  Respondent explained that the Complainant applied for service at this address during a visit to a PGW Service Center, and that PGW placed service at this address in his name as of April 4, 2009.  Respondent further indicated that the Complainant has not been a PGW customer since June 1, 2015, and that he is responsible for a final bill (for the service address and a subsequent address) in the amount of $5,876.88.  


By Hearing Notice dated March 4, 2016, a hearing was scheduled for April 14, 2016 at 10:00 a.m., and the matter was assigned to me.  



I issued a Prehearing Order on March 10, 2016.  The Prehearing Order directed the parties to comply with various procedural requirements and also explained that the Complainant bears the burden of proof to establish that the respondent violated its tariff, the Public Utility Code, or a Commission Order or regulation, and that he is entitled to the relief requested in the Complaint.



The hearing convened as scheduled on April 14, 2016.  Complainant appeared pro se and testified.  Respondent appeared and was represented by Laureto Farinas, Esq., who presented the testimony of Jennifer Pearson, a Customer Review Officer.  Respondent offered five exhibits (PGW Exhs. 1 through 5) which were all admitted into evidence.  



The record in this case consists of a 59-page transcript and five exhibits.  The record closed on May 4, 2016, when I received the transcript of the hearing.

FINDINGS OF FACT

1. The Complainant in this case is Sythierno Mansour.  

2. The respondent in this proceeding is Philadelphia Gas Works.  
3. Complainant currently resides at 259 South 55th Street, Philadelphia, PA 19139.  Tr. 7.

4. Complainant is not currently a PGW customer.  Tr. 7.
5. Complainant’s Complaint concerns gas service to 31 South 50th Street, Philadelphia, PA 19139 (service address).  Tr. 7.

6. Complainant resided at the service address from April 4, 2009 through December 2012.  Tr. 8, 17-18.

7. Complainant used the gas at the service address for the entire time he lived there.  Tr. 18.

8. On March 2, 2012, the Complainant went to a PGW service center and applied to have gas service for the service address placed in his name.  Tr. 9, 17-18, 36-37; PGW Exh. 1.
9. PGW determined, based upon the Complainant’s driver’s license, that he had been connected with the service address since April 4, 2009.  Tr. 37-38; PGW Exh. 1.
10. On March 23, 2012, PGW billed the Complainant $7,632.29 for gas service provided to the service address from April 4, 2009 through his March 2, 2012 application for service.  Tr. 37, 43, 56; PGW Exhs. 1 and 2.

11. On December 12, 2012, the Complainant requested discontinuance of service to the service address.  Tr. 40; PGW Exh. 1. 

12. PGW terminated the Complainant’s gas service at the service address effective December 12, 2012.  Tr. 40-41; PGW Exh. 1.

13. On December 12, 2012, the Complainant requested gas service to 5501 Spruce Street, 2nd Floor.  Tr. 40; PGW Exh. 1.

14. The Complainant subsequently had gas service at 5501 Spruce Street, 2nd Floor from December 12, 2012 until June 18, 2015.  Tr. 40, 47; PGW Exh. 2.
15. On May 28, 2014, the Complainant filed an informal complaint with the Commission’s Bureau of Consumer Services (BCS) challenging his responsibility for the balance that accrued at the service address from April 4, 2009 through March 2, 2012.  Tr. 46; PGW Exh. 1.
16. On December 24, 2014, BCS issued a decision dismissing the Complainant’s informal complaint.  Tr. 47; PGW Exh. 1.
17. On July 22, 2015, the Complainant filed a second informal complaint with BCS to challenge his responsibility for the balance that accrued at the service address from April 4, 2009 through March 2, 2012.  Tr. 51; PGW Exhs. 1 & 5.

18. On December 30, 2015, BCS issued a decision dismissing the Complainant’s second informal complaint.  Tr. 52; PGW Exh. 1 & 5.
DISCUSSION
The Public Utility Code, 66 Pa.C.S.A. § 332(a), places the burden of proof upon the proponent of a rule or order.  As the proponent of a rule or order, Complainant has the burden of proof in this matter pursuant to 66 Pa.C.S.A. § 332(a).

To establish a sufficient case and satisfy the burden of proof, Complainant must show that the respondent public utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Co. of Pa., 72 Pa.P.U.C. 196 (1990), Feinstein v. Philadelphia Suburban Water Co., 50 Pa.P.U.C. 300 (1976).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 578 A.2d 600, 602 (Pa. Cmwlth. 1990), alloc. den., 602 A.2d 863 (Pa. 1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Pa. Pub. Util. Comm’n, 447 A.2d 1100 (Pa.Cmwlth. 1982); Edan Transportation Corp. v. Pa. Pub. Util. Comm’n, 623 A.2d 6 (Pa.Cmwlth. 1993); 2 Pa.C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Pub. Util. Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 194 Pa.Super. 278, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dep’t of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984).



Complainant has challenged his responsibility for the bill for gas service to the service address that accrued between April 4, 2009 and his March 2, 2012 application for service.  Although the Complainant acknowledged living at the service address and using gas during this period, he believes he should not be held responsible for this bill because his landlord assured him that his gas bill was included in his rent.  Before addressing the merits of the Complainant’s claim, I will address the statute of limitations set forth at 66 Pa.C.S.A. § 3314 and its applicability to this proceeding.  
Statute of Limitations

The Respondent has not has raised the statute of limitations set forth at 66 Pa.C.S.A. § 3314 in its pleadings and its applicability to the issues raised in the Complainant’s Complaint.  As discussed below, the statute of limitations at 66 Pa.C.S.A. § 3314 divests the Commission of jurisdiction and therefore must be addressed.  For the reasons set forth below, I conclude that the statute of limitations at 66 Pa.C.S.A. § 3314 is applicable to the majority of the billing claims raised by the Complainant in his Complaint. 
The Respondent did not raise the statute of limitations in its answer.  However, the Respondent’s failure to raise the statute of limitations either through preliminary objections or in new matter as part of its answer does not waive the statute of limitations as a defense.  If the statute of limitations is a non-waivable defense, it may be raised as a preliminary objection pursuant to Pa. R.C.P. 1028.  However, if the statute of limitations is waivable, it must be raised by new matter in a responsive pleading.  Reuben v. O’Brien, 445 A.2d 801 (Pa. Super 1982).  A statute of limitations is non-waivable if the time limitation contained in it terminates not just the remedy but the actual right to bring the action.  A statute of limitations is waivable if the time limitation contained in it terminates just the remedy but not the right to bring the action.  


The statute of limitations at 66 Pa.C.S.A. § 3314 is non-waivable.  The statute at 66 Pa.C.S.A. § 3314 provides that no action for recovery of penalties or forfeitures, or any prosecution may be maintained unless brought within three years from the date the liability arose.  This is a non-waivable statute of limitations since it terminates the right to bring an action as well as any remedy.  The statute of limitations at 66 Pa.C.S.A. § 3314 divests the Commission of jurisdiction to hear an action brought more than three years from the date the liability arose and is properly raised through preliminary objections, pursuant to 52 Pa.Code § 5.101(a)(1).  Since the statute of limitations at 66 Pa.C.S.A. § 3314 is non-waivable and divests the Commission of jurisdiction, it may be raised at any time. 


The Commission, as a creation of the General Assembly, has only the powers and authority granted to it by the General Assembly contained in the Public Utility Code.  Tod and Lisa Shedlosky v. Pennsylvania Electric Co., Docket No. C-20066937 (Opinion and Order entered May 28, 2008); Feingold v. Bell Tel. Co. of Pa., 383 A.2d 791 (Pa. 1977).  The Commission must act within, and cannot exceed, its jurisdiction.  City of Pittsburgh v. Pennsylvania Pub. Util. Comm’n., 43 A.2d 348 (Pa.Super. 1945).  Jurisdiction may not be conferred by the parties where none exists.  Roberts v. Martorano, 235 A.2d 602 (Pa. 1967). Subject matter jurisdiction is a prerequisite to the exercise of power to decide a controversy.  Hughes v. Pennsylvania State Police, 619 A.2d 390 (Pa.Cmwlth. 1992) alloc. denied 637 A.2d 293 (Pa. 1993).  Since the statute at 66 Pa.C.S.A. § 3314 divests the Commission of jurisdiction to hear an action brought more than three years from the date the liability arose, it is appropriate for me to raise and apply the statute of limitations in this proceeding.


The statute of limitations can be tolled by the filing of an informal complaint with the Commission.  Duquesne Light Co. v. Pa. PUC, (Duquesne), 611 A.2d 370 (Pa. Cmwlth. 1992).  In Duquesne, the Commission held that the statute of limitations was tolled for the period of time during which the Commission’s Bureau of Consumer Services (BCS) investigated the customer’s informal complaint.  The Commonwealth Court of Pennsylvania affirmed the Commission’s ruling.  Duquesne, at 383.


In the present case, the Complainant filed two separate informal complaints with the Commission’s BCS.  The Complainant filed his first informal complaint challenging his responsibility for this balance on May 28, 2014.  BCS issued its decision dismissing his complaint on December 24, 2014.  This informal complaint tolled the statute of limitations for a period of seven months.  The Complainant filed his second complaint challenging his responsibility for this balance on July 22, 2015.  BCS issued its decision dismissing his complaint on December 30, 2015.  This second informal complaint tolled the statute for an additional five month period.



By filing these BCS complaints to challenge his responsibility for the balance that accrued at the service address between April 9, 2009 and March 2, 2012, the statute of limitations was tolled for a total of twelve months.  Applying the statute of limitations at 66 Pa.C.S.A. § 3314 to this case (with twelve-month toll), the Complainant filed his Complaint on February 4, 2016.  I will, therefore, bar any claims by the Complainant for billing that occurred prior to February 4, 2012.  
Responsibility for Balance that Accrued Between February 4, 2012 and March 2, 2012
Regarding the payment of an outstanding balance at a premises, Commission regulations provide, in pertinent part, that “[a] public utility may require the payment of an outstanding balance or portion of an outstanding balance if the applicant resided at the property for which service is requested during the time the outstanding balance accrued and for the time the applicant resided there, not exceeding 4 years from the date of the service request.”  52 Pa.Code § 56.35(b)(1).  Commission regulations define an “applicant,” in pertinent part, as “[a] natural person at least 18 years of age not currently receiving service who applies for residential service provided by a public utility or any adult occupant whose name appears on the mortgage, deed or lease of the property for which the residential public utility service is requested.”  52 Pa.Code § 56.2.
In the present case, the Complainant acknowledged that he lived at the service address between February 4, 2012 and his March 2, 2012 application for service.  The Complainant also acknowledged that he used the gas at the service address during this time period.  The Complainant believes he should not have been held responsible for the gas bill that accrued during this period because of assurances made to him by his landlord that the gas bill was included in his rent.  However, Commission regulations are clear that since he lived at the residence during the relevant period when this balance accrued, PGW properly held him responsible for the outstanding balance when he applied for service in his name.  
Accordingly, the Complainant’s Complaint is denied.

CONCLUSIONS OF LAW
1. The Commission has jurisdiction over the parties to and subject matter of this proceeding.  66 Pa.C.S.A. § 701.
2. Pursuant to 66 Pa.C.S.A. § 332(a), the burden of proof in this proceeding is upon the Complainant.  66 Pa.C.S.A. § 332(a).
3. No action for recovery of penalties or forfeitures, or any prosecution may be maintained unless brought within three years from the date the liability arose. 66 Pa.C.S.A. § 3314.
4. The statute of limitations at 66 Pa.C.S.A. § 3314 is non-waivable.  Reuben v. O’Brien, 445 A.2d 801 (Pa. Super 1982).
5. The statute of limitations can be tolled by the filing of an informal complaint with the Commission.  Duquesne Light Co. v. Pa. PUC, (Duquesne), 611 A.2d 370 (Pa. Cmwlth. 1992). 
6. The claim that the Respondent improperly billed the Complainant for service while he resided at 31 South 50th Street, Philadelphia, PA 19139 from April 4, 2009 through February 4, 2012 is barred by the statute of limitations.  66 Pa.C.S.A. § 3314.

7. A public utility may require the payment of an outstanding balance or portion of an outstanding balance if the applicant resided at the property for which service is requested during the time the outstanding balance accrued and for the time the applicant resided there, not exceeding 4 years from the date of the service request.  52 Pa.Code § 56.35(b)(1).
8. The Complainant failed to sustain his burden of proving that he is not responsible for the gas bill that accrued at the service address between February 4, 2012 and March 2, 2012.

ORDER

THEREFORE, 



IT IS ORDERED:

1. That the Complaint of Sythierno Mansour against Philadelphia Gas Works at Docket No. C-2016-2528326 is denied; and
2. That the record at Docket No. C-2016-2528326 be marked closed.
Date:
 July 25, 2016 

/s/







Christopher P. Pell


Administrative Law Judge
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