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INTRODUCTION



This Initial Decision sustains the Complaint filed by the Pennsylvania Public Utility Commission’s (Commission) Bureau of Investigation and Enforcement (I&E) and imposes a $1,000.00 penalty against ACES Limousine Service Inc. for offering call or demand taxi services to an I&E Enforcement Officer when it only held limousine authority through the Commission. 

HISTORY OF THE PROCEEDING



On April 30, 2014, I&E filed a formal Complaint against ACES Limousine Service Inc. (ACES).  In its Complaint, I&E alleged that ACES violated Public Utility Code, 66 Pa.C.S.A. § 1102(a)(1)(i) and the Commission’s regulation at 52 Pa.Code § 29.314 by offering service of a different nature than that authorized within the Commonwealth of Pennsylvania in a vehicle that was not equipped to perform the service.  Specifically, I&E alleged:  1) that the Commission issued ACES a Certificate of Public Convenience for limousine service on December 12, 2008; 2) that on February 24, 2014, an Enforcement Officer observed a personal minivan and a Ford limousine parked in the taxi lane at the Paoli Train Station; 3) that the Enforcement Officer noticed a large sign in the window of the limousine with the word “TAXI” written on the sign; 4) that a person sitting in the private van offered the Enforcement Officer a taxi ride using the limousine as a taxi service; 5) that the Enforcement Officer identified himself and also identified the driver of the limousine to be Mr. Ismet Fetic with Pennsylvania operator’s license PA23451580; and 6) that the Enforcement Officer determined that the vehicle being offered as a Taxi was a 2006 Ford Limousine registered to ACES Limousine Services, Inc.  I&E requested a penalty of $1,000.00 for the illegal activity described in the Complaint, and that the Commission order such other remedy as the Commission deems to be appropriate.



On May 27, 2014, ACES filed an Answer indicating that Mr. Fetic did have a handwritten sign reading “Taxi” on his dashboard which he promised to remove.  ACES further indicated that the Enforcement Officer’s “assumption of taxi lane is not correct” because “there was no taxi stand or taxi line,” and that Mr. Fetic was at the Paoli Train Station waiting for a passenger.


By Hearing Notice dated March 17, 2016, a hearing was scheduled for April 22, 2016 at 10:00 a.m., and the matter was assigned to me.  The Hearing Notice advised the parties of the location, date and time of the scheduled hearing and warned in italicized type that “you may lose the case if you do not come to this hearing and present facts on the issues raised.”


I issued a Prehearing Order on March 23, 2016.  The Prehearing Order directed the parties to comply with various procedural requirements and warned both parties of potentially serious consequences if they failed to obtain a continuance and failed to attend the hearing.  I also instructed ACES Limousine Service, Inc. to have an attorney licensed to practice in the Commonwealth of Pennsylvania enter an appearance to represent it prior to April 1, 2016.


To date, no attorney has entered an appearance on behalf of ACES.  



The hearing convened as scheduled on April 22, 2016.  I&E was represented by Brad Gorter, Esq., who presented the testimony of Anthony Bianco, an Enforcement Officer Supervisor with the Bureau of Investigation & Enforcement, as well as one exhibit which was admitted into the record.  The Respondent did not attend the hearing.  



The record in this case consists of a 24-page transcript and one exhibit.  The record closed on May 23, 2016, the date the transcript was received.  

FINDINGS OF FACT

1. Complainant is the Commission’s Bureau of Investigation and Enforcement, an office created pursuant to the Public Utility Code, 66 Pa.C.S. § 308.2(a)(1), for the purpose of prosecuting complaints against jurisdictional public utilities.

2. Respondent is ACES Limousine Services, Inc., a jurisdictional public utility holding a certificate of public convenience from this Commission at Docket No. A-2008-2038738 for limousine authority.  
3. Anthony J. Bianco is currently a Supervising Enforcement Officer with the Commission’s Bureau of Investigation and Enforcement (I&E).  Tr. 8.

4. Prior to working as a supervisor, Mr. Bianco worked as an Enforcement Officer for I&E.  Tr. 9.

5. As an Enforcement Officer, Mr. Bianco was responsible for enforcing all of the Public Utility Code sections relating to any kind of transportation for hire in Pennsylvania.  Tr. 9.  

6. On February 25, 2014, Mr. Bianco was working as an Enforcement Officer for I&E.  Tr. 9-10.
7. On February 25, 2014, Mr. Bianco observed a black Crown Victoria Limousine and a van parked outside the Paoli Train Station.  Tr. 10.

8. Mr. Bianco recognized both of these vehicles as belonging to the Respondent.  Tr. 11. 

9. Mr. Bianco noticed that the black Crown Victoria had a large sign with the word “TAXI” on it sitting on the dashboard beneath the rear-view mirror.  Tr. 11, 21; I&E Exh. 1.  
10. Mr. Bianco put on a sweatshirt to conceal his uniform and approached the two vehicles.  Tr. 11.

11. Mr. Bianco noticed that there were two men sitting in the van as he approached.  Tr. 12.
12. Mr. Bianco identified the two men in the van as Hasan Alwaldi, owner of the Respondent, and Ismet Fetic, a driver for the Respondent.  Tr. 12-14.

13. Mr. Fetic normally drives the Respondent’s Crown Victoria.  Tr. 14.
14. Mr. Fetic offered Mr. Bianco a taxi ride as he approached the vehicle.  Tr. 14.
15. Mr. Bianco accepted the offer for a taxi ride.  Tr. 14-15.

16. Mr. Fetic exited the van upon Mr. Bianco’s acceptance of his offer for a taxi ride.  Tr. 14.
17. Mr. Bianco then identified himself as an Enforcement Officer, showed the men his badge and credentials, and confiscated the taxi placard.  Tr. 15; I&E Exh. 1.

18. At the time of this incident, Respondent had limousine authority, not call or demand taxi authority.  Tr. 15.

DISCUSSION

The Complaint charges that Respondent, a common carrier operating limousine service, violated the Public Utility Code and Commission regulations by offering service of a nature different than that authorized within the Commonwealth of Pennsylvania.  Complainant seeks the imposition of a $1,000 civil penalty for the illegal activity described in the Complaint, and such other remedy as the Commission deems to be appropriate.


Pursuant to Section 701 of the Public Utility Code (Code), 66 Pa.C.S. § 701, the Commission may file a complaint against a public utility for violation of any section of the Code, or any regulation or order of the Commission.  In any case involving an alleged violation by a contract carrier by motor vehicle, the burden of proof is on the contract carrier by motor vehicle to show that its service and facilities are in compliance with the Commission’s regulations and orders.  66 Pa.C.S. § 315(b).  The term “burden of proof” means a duty to establish a fact by a preponderance of the evidence.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest degree, than the evidence presented by the other party.  



Regarding the method of operation for a limousine service, the Commission’s regulations provide, in pertinent part, the following:

Unless otherwise specifically provided in the certificate of public convenience, a common carrier operating limousine service shall have the rights and be subject to the conditions as follows: 

   (3)  Direct, in-person solicitation of a passenger by the driver or a representative of the driver or carrier, is prohibited.

52 Pa.Code § 29.332(3).  



In the present case, I&E Witness Bianco personally observed the Respondent, a jurisdictional public utility holding a certificate of public convenience from this Commission at Docket No. A-2008-2038738 for limousine authority, advertising its Crown Victoria Limousine as a taxi.  Mr. Bianco further testified that when he approached the Respondent’s vehicle, a representative for the Respondent offered him a taxi ride in the Crown Victoria.  Lastly, Mr. Bianco testified that at the time of this incident, Respondent had limousine authority, not call or demand taxi authority.  Mr. Bianco’s testimony was credible and clearly demonstrated that the Respondent attempted to solicit his business in a manner that constituted a direct violation of the Commission’s regulations at 52 Pa.Code § 29.332(3).  

Civil Penalty



Regarding civil penalties for violations, Section 3301 of the Public Utility Code provides that if any public utility fails to comply with any regulation or final direction, requirement, determination or order made by the Commission, it shall forfeit and pay to the Commonwealth a sum not exceeding $1,000.00 per day of violation.  66 Pa.C.S. § 3301(a).



Having established a violation of the Public Utility Code, the analysis turns to the appropriate remedy.  I&E asserted that the civil penalty must be sufficiently large enough to deter future violations and has asked for a civil penalty of $1,000 to be imposed on the Respondent for violating the Commission’s regulations.  



The standard for civil penalties was developed in Joseph A. Rosi v. Bell-Atlantic – Pennsylvania, Inc. and Sprint Communications, L.P., Docket No. C-00992409 (Order entered March 16, 2000), and in Pa. Publ. Util. Comm'n v. NCIC Operator Serv., Docket No. 

M-00001440 (Order entered December 21, 2000), where the Commission held that violations would be subject to the Rosi standards.  Subsequently, the Commission adopted the policy statement enumerating the same standards.  Through case law, the Commission has directed that litigated proceedings seeking to impose a civil penalty include an analysis of these standards:

§ 69.1201. Factors and standards for evaluating litigated and settled proceedings involving violations of the Public Utility Code and Commission regulations—statement of policy.

 (a)  The Commission will consider specific factors and standards in evaluating litigated and settled cases involving violations of 66 Pa.C.S. (relating to Public Utility Code) and this title.  These factors and standards will be utilized by the Commission in determining if a fine for violating a Commission order, regulation or statute is appropriate, as well as if a proposed settlement for a violation is reasonable and approval of the settlement agreement is in the public interest.

 (b)  Many of the same factors and standards may be considered in the evaluation of both litigated and settled cases.  When applied in settled cases, these factors and standards will not be applied in as strict a fashion as in a litigated proceeding.  The parties in settled cases will be afforded flexibility in reaching amicable resolutions to complaints and other matters so long as the settlement is in the public interest.  The parties to a settlement should include in the settlement agreement a statement in support of settlement explaining how and why the settlement is in the public interest.  The statement may be filed jointly by the parties or separately by each individual party.

 (c)  The factors and standards that will be considered by the Commission include the following:

   (1)  Whether the conduct at issue was of a serious nature.  When conduct of a serious nature is involved, such as willful fraud or misrepresentation, the conduct may warrant a higher penalty.  When the conduct is less egregious, such as administrative filing or technical errors, it may warrant a lower penalty.

   (2)  Whether the resulting consequences of the conduct at issue were of a serious nature.  When consequences of a serious nature are involved, such as personal injury or property damage, the consequences may warrant a higher penalty.

   (3)  Whether the conduct at issue was deemed intentional or negligent.  This factor may only be considered in evaluating litigated cases.  When conduct has been deemed intentional, the conduct may result in a higher penalty.

   (4)  Whether the regulated entity made efforts to modify internal practices and procedures to address the conduct at issue and prevent similar conduct in the future.  These modifications may include activities such as training and improving company techniques and supervision.  The amount of time it took the utility to correct the conduct once it was discovered and the involvement of top-level management in correcting the conduct may be considered.

   (5)  The number of customers affected and the duration of the violation.

   (6)  The compliance history of the regulated entity which committed the violation.  An isolated incident from an otherwise compliant utility may result in a lower penalty, whereas frequent, recurrent violations by a utility may result in a higher penalty.

   (7)  Whether the regulated entity cooperated with the Commission’s investigation.  Facts establishing bad faith, active concealment of violations, or attempts to interfere with Commission investigations may result in a higher penalty.

   (8)  The amount of the civil penalty or fine necessary to deter future violations.  The size of the utility may be considered to determine an appropriate penalty amount.

   (9)  Past Commission decisions in similar situations.

   (10)  Other relevant factors.
52 Pa.Code § 69.1201.



As previously noted, the Commission will consider specific factors and standards in evaluating litigated and settled cases involving violations of the Public Utility Code.  52 Pa.Code § 69.1201.  Accordingly, the factors set out in 52 Pa.Code § 69.1201(c) are addressed below. 
(1)  Whether the conduct at issue was of a serious nature.  When conduct of a serious nature is involved, such as willful fraud or misrepresentation, the conduct may warrant a higher penalty.  When the conduct is less egregious, such as administrative filing or technical errors, it may warrant a lower penalty.


The evidence supports a finding of willful misconduct as Respondent, who only holds limousine authority, offered its services as a taxi, an authority it did not hold at the time of the incident.  This supports a higher penalty.
(2)  Whether the resulting consequences of the conduct at issue were of a serious nature.  When consequences of a serious nature are involved, such as personal injury or property damage, the consequences may warrant a higher penalty.


There is no question of personal or property damage in this case.  Instead, this is an instance where the utility held itself out as a taxi service when it did not hold that authority with the Commission.  This supports a higher penalty.
(3)  Whether the conduct at issue was deemed intentional or negligent.  This factor may only be considered in evaluating litigated cases.  When conduct has been deemed intentional, the conduct may result in a higher penalty.



Since the Respondent offered the I&E Enforcement Officer a ride as a taxi when it only held limousine authority, the conduct was clearly intentional, supporting a higher penalty.
(4)  Whether the regulated entity made efforts to modify internal practices and procedures to address the conduct at issue and prevent similar conduct in the future.  These modifications may include activities such as training and improving company techniques and supervision.  The amount of time it took the utility to correct the conduct once it was discovered and the involvement of top-level management in correcting the conduct may be considered.



No evidence was presented regarding efforts made by the Respondent to modify its internal practices and procedures to address the conduct at issue and prevent similar conduct in the future.  Therefore, this factor has no impact on the amount of the penalty.
(5)  The number of customers affected and the duration of the violation.



No evidence was presented regarding the number of customers affected or the duration of this violation.  Therefore, this factor has no impact on the amount of the penalty.  
(6)  The compliance history of the regulated entity which committed the violation.  An isolated incident from an otherwise compliant utility may result in a lower penalty, whereas frequent, recurrent violations by a utility may result in a higher penalty.



Although I&E’s witness presented general testimony regarding eight opened investigations or complaints since this event occurred, the witness did not present any specific evidence of Respondent’s compliance history.  In the absence of specific evidence demonstrating a pattern of non-compliance with Commission regulations, I cannot make any adverse findings regarding Respondent’s compliance history.  Therefore, this factor has no impact on the amount  of the penalty.
(7)  Whether the regulated entity cooperated with the Commission’s investigation.  Facts establishing bad faith, active concealment of violations, or attempts to interfere with Commission investigations may result in a higher penalty.



No evidence was presented to demonstrate that the Respondent cooperated or failed to cooperate with the Commission’s investigation.  Therefore, this factor has no impact on the amount of the penalty.
(8)  The amount of the civil penalty or fine necessary to deter future violations.  The size of the utility may be considered to determine an appropriate penalty amount.


I&E has asked the Commission to approve a $1,000 penalty to deter future violations of this sort.  I find I&E’s suggested $1,000 penalty to be an appropriate amount that is sufficient to impress upon the Respondent the need to comply with the Commission’s regulations.  
(9)  Past Commission decisions in similar situations.


Although I&E offered that a $1,000 penalty is a standard amount that’s requested in similar cases, it did not present any evidence concerning situations and proceedings where the Commission imposed civil penalties for violating this provision of the Commission’s regulations.  In the absence of such evidence, I cannot make any findings regarding how the Commission historically handles such violations.  Therefore, this factor has no impact on the amount of the penalty.
(10)  Other relevant factors.


No other relevant factors were presented.


Respondent's clear violation of Commission regulations by holding itself out as a taxi when it only held limousine authority justifies a penalty here.  Considering the nature of the Respondent’s violation, the provisions at 66 Pa.C.S. § 3301(a), as well as the factors set out at 52 Pa.Code § 69.1201(c), the $1,000.00 penalty requested by I&E is reasonable and is granted.  
CONCLUSIONS OF LAW
1. The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa.C.S. § 701.
2. In any case involving an alleged violation by a contract carrier by motor vehicle, the burden of proof is on the contract carrier by motor vehicle to show that its service and facilities are in compliance with the Commission’s regulations and orders.  66 Pa.C.S. § 315(b).
3. Unless otherwise specifically provided in the certificate of public convenience, a common carrier operating a limousine service is prohibited from direct, in-person solicitation of a passenger by the driver or a representative of the driver or carrier.  52 Pa.Code § 29.332(3).
4. ACES Limousine Service Inc. failed to meet its burden of showing that its services were in compliance with the Commission’s regulations and orders.
5. The Public Utility Code provides that if any public utility fails to comply with any regulation or final direction, requirement, determination or order made by the Commission, it shall forfeit and pay to the Commonwealth a sum not exceeding $1,000.00 per day of violation.  66 Pa.C.S. § 3301(a).
6. The present day standard of evaluating civil penalties in litigated proceedings was developed in Joseph A Rosi v. Bell-Atlantic – Pennsylvania, Inc. and Sprint Communications, L.P., Docket No. C-00992409 (Order entered March 16, 2000).

7. The Commission has adopted a policy statement which enumerates the standards that it uses to evaluate civil penalties.  52 Pa.Code § 69.1201.

8. Respondent has violated the Commission’s regulations prohibiting limousine services from direct, in-person solicitation of a passenger.

9. I&E’s request for a $1,000 civil penalty is reasonable under applicable standards.

ORDER


THEREFORE,



IT IS ORDERED:
1. That the violations averred by the Commission’s Bureau of Investigation and Enforcement in the Complaint filed against ACES Limousine Service Inc., at Docket No. C-2014-2411460, are sustained;

2. That within thirty days of the entry date of the Commission’s final order in this matter, ACES Limousine Service Inc., shall remit $1,000 payable by check, money order, or certified funds, to:

Secretary

Pennsylvania Public Utility Commission

P.O. Box 3265

Harrisburg, PA, 17105-3265

3. That ACES Limousine Service Inc. cease and desist from further violations of the Public Utility Code and the Public Utility Commission’s regulations; and
4. That, after ACES Limousine Service Inc. remits $1,000.00 as required by Ordering Paragraph No. 2, the Secretary’s Bureau shall mark this proceeding closed. 

Date:  
August 16, 2016 




/s/












Christopher P. Pell








Administrative Law Judge 
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