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ORDER
PRELIMINARY OBJECTION AND MOTION TO STRIKE

OF PHILADELPHIA GAS WORKS 

GRANTED IN PART AND DENIED IN PART
HEARING JUDGE ASSIGNMENT


On May 16, 2016, Tanya Johnson filed a formal complainant against Philadelphia Gas Works (“PGW”) regarding her bill for PGW services at 1240 W. Oakdale Street in Philadelphia, PA (“service address”).  PGW filed an Answer on June 27, 2016.  PGW also filed a Preliminary Objection and Motion to Strike on June 27, 2016.



On August 16, 2016, the Preliminary Objection and Motion to Strike were referred to the undersigned as Motion Judge.  Complainant is acting pro se and did not file a response. 


The Commission’s Rules of Administrative Practice and Procedure, 52 Pa.Code Chapters 1, 3 and 5, provide for the filing of Preliminary Objections.  52 Pa.Code § 5.101. Commission preliminary objection practice is comparable to Pennsylvania civil practice respecting the filing of preliminary objections.  Equitable Small Transportation Intervenors v. Equitable Gas Company, PUC Docket No. C-00935435 (Final Order July 18, 1994).


The Commission’s Rules regarding preliminary objections provide, in relevant part:

(a) Grounds.  Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:
(1)  Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.
(2)  Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.
(3)  Insufficient specificity of a pleading.
(4)  Legal insufficiency of a pleading.
(5)  Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.

(6)  Pendency of a prior proceeding or agreement for alternative dispute resolution. 

(7)  Standing of a party to participate in the proceeding. 

52 Pa.Code § 5.101.
In its pleadings, PGW avers that on October 2, 2004, a lien was filed against the service address for $7,601.38 in unpaid gas service and that on April 18, 2005, a lien was filed against the service address for $5,440.42 in unpaid gas service.  PGW also asserts that pursuant to the Municipal Claim and Tax Lien Law, Act 153 of 1923, P.L. 207 53 P.S. Section 7101, et. Seq. the City of Philadelphia, as owner of PGW, has the right to collect on municipal claims owed to PGW for gas service. 

The company contends that this complaint pertains to the amount that is the subject of the lien and therefore should be dismissed because the Commission has no jurisdiction here and that principle has been recognized by the Commission in numerous cases.  PGW references Larry and Gail Newman v. Philadelphia Gas Works, C-2011-2273565 (Final Order and Opinion issued March 29, 2012), inter alia.  PGW requests that any requested relief be stricken. 
PGW is correct as it pertains to Complainant seeking relief from the lien.  The Commission has stated that it lacks subject matter jurisdiction where the dispute is over a municipal lien placed upon a property.  See Newman , supra.; Agron Vata v. Philadelphia Gas Works, Docket No. C-2009-2149960, Final Order entered August 24, 2010; William Petravich v. Philadelphia Gas Works, Docket No. C-2010-2188984, Final Opinion and Order entered February 10, 2011; Avner and Gail Yamin v. Philadelphia Gas Works, Docket No. C-2011-2221883, Final Order entered June 29, 2011; and Ardelle Jackson v. Philadelphia Gas Works, Docket No. C-2009-2119940, Final Opinion and Order entered July 1, 2011; see also 66 Pa.C.S. §§ 1414(a) and 2212(n).  To the extent that Complainant is seeking relief regarding the validity or enforcement of a municipal lien, the claim is dismissed. 

The Commission may, however, retain jurisdiction if there are underlying issues involved in the Complaint over which the Commission does have jurisdiction.  Newman.  The complainant here states that “the bill does not belong to me” and “I never had a bill at this rate,” questioning her bill or balance with, and rate charged by, PGW.  There is no dispute that the Commission has jurisdiction over billing issues, including billing issues underlying the lien.  Janay Keys v. Philadelphia Gas Works, Docket No. C-2014-2428021 (Opinion and Order adopted February 11, 2016).  Proceedings with respect to those issues will continue. 
However, while the pro se complainant does not state any particular dates of the bill or rate she disputes, PGW notes that the liens were obtained in 2004 and 2005.  Therefore, any portion of the claim that pertains to billing or rates outside of the three (66 Pa.C.S. § 3314) or four year statutes of limitations (66 Pa. Code C.S. § 1312(a)), will be dismissed here. 
ORDER



THEREFORE,



IT IS ORDERED:

1. That the Preliminary Objection and Motion to Strike are granted with respect to claims in this matter that pertain to the validity or enforcement of a municipal lien placed upon the service address and such claims are dismissed;

2. That the Preliminary Objection and Motion to Strike are granted with respect to any claims in this matter beyond the statute of limitations of 66 Pa.C.S. § 1312(a) and 66 Pa.C.S. § 3314 and those claims are dismissed;
3. That the Preliminary Objection and Motion to Strike are denied with respect to billing and rate claims that arose after May of 2012; and
4. That this matter be sent to scheduling for evidentiary hearing judge assignment and to set a hearing date.  
Date:
 August 19, 2016 
_________________________________


Darlene Heep


Administrative Law Judge
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