BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Abraham Ituah					:
							:
	v.						:		C-2012-2338738
						:
PECO Energy Company				:
							:
and May Gray, Indispensable Party			:



INITIAL DECISION


Before
Cynthia Williams Fordham
Administrative Law Judge


		The Complainant alleged that the Respondent established an unnecessary public lighting account in his name at the Bouvier Street property that he owned with May Gray.  When the Respondent removed the meter and closed the Bouvier Street account, the outstanding balance was transferred into an account for a property that the Complainant owned as an individual.  The Respondent presented evidence to show that the public lighting account was necessary and that it complied with its policy when it transferred the balance to the Complainant’s public lighting account for another property.  The Complainant failed to show that May Gray was responsible for a portion of the Bouvier Street account balance.  The complaint is dismissed because the Complainant failed to prove that the Respondent violated the Public Utility Code or the Commission’s regulations. 

HISTORY OF THE PROCEEDING

		On December 6, 2012, Abraham Ituah (“Ituah” or “Complainant”) filed a complaint with the Public Utility Commission (“Commission”) against PECO Energy Company (“PECO” or “Respondent”), alleging, among other things, the following: 1) that there are incorrect charges on his bill; 2) that the Respondent is fraudulently charging his accounts and diverting the payments to unrelated accounts; 3) that the Respondent sued the Complainant and May Gray, the joint owners of 3765 N. Bouvier Street; 4) that there are dangerous conditions at the Bouvier Street property; 5) that the Bouvier Street property is a rental property and 6) that the Complainant never requested service at the Bouvier Street property.  The Complainant further alleged that the Respondent withdrew the civil suit and transferred the account balance for the Bouvier Street property to the Complainant’s account at 5229 Germantown Avenue, a property that he owns as an individual.  

		On December 18, 2012, the Respondent filed an answer.  The Respondent averred that in response to a high bill complaint from a tenant, a technician went to the Bouvier Street property on April 11, 2008, and found two meters installed and service without meters.  The technician installed a meter for the first floor and a meter for the common area lighting.  The technician placed service for the common area in the Complainant’s name and established a commercial “House” or public lighting account effective April 11, 2008.  By August 2011, the balance on the public lighting account was $4,613.42.  The Respondent’s civil complaint in the Court of Common Pleas against the Complainant for the unpaid balance and against the Complainant and May Gray for access to the meter was assigned to Judge Idee Fox.  The Respondent stated that, on March 14, 2012, it seized the meter from the Bouvier Street property consistent with Judge Fox’s Order.  PECO closed the account for the public lighting meter on Bouvier Street on April 17, 2012.  The $3,665.20 balance for the Bouvier Street property was transferred to the Complainant’s account for public lighting at 5229 Germantown Avenue.  The Respondent denied that there is a dangerous condition at the Bouvier Street property.  The Respondent referred to a November 27, 2012 Bureau of Consumer Services decision at BCS #002999594.  

		The Complainant filed a response to the answer with attachments on January 9, 2013.

		By hearing notice dated February 15, 2013, the hearing in this matter was scheduled for March 11, 2013 at 2:00 p.m. and the case was assigned to the undersigned.
		By hearing cancellation/reschedule notice dated February 21, 2013, the hearing in this matter was rescheduled for March 28, 2013 at 2:00 p.m. 

		The Complainant requested a continuance of the March 28, 2013 hearing because he was going to be out of the country on business during March 2013.

		On March 7, 2013, the undersigned sent the parties a Prehearing Order granting the Complainant’s unopposed continuance request.

		By hearing cancellation/reschedule notice dated March 12, 2013, the hearing in this matter was rescheduled for April 30, 2013 at 10:00 a.m. 

		Prehearing Order #2 was sent to the parties on April 3, 2013.

		The initial hearing in this matter was held in the Philadelphia Regional Office at 801 Market Street on April 30, 2013, before Administrative Law Judge Cynthia Williams Fordham.  The Complainant, Abraham Ituah, testified and sponsored eight exhibits, Complainant’s Exhibits 1-8.  The Respondent, PECO Energy Company, was represented by Shawane Lee, Esquire.  The Respondent presented the testimony of Thomas Lerro, the supervisor of the Respondent's field investigators; Marcella Martin, a senior business analyst in the Respondent's revenue management, credit and collection department; Ralph Colon, a secondary meter technician for the Respondent; and Elsa Leung, a regulatory assessor for the Respondent.  The witnesses sponsored 14 exhibits, PECO Exhibits 1-14[footnoteRef:1].   [1:  	See Exhibit list and information about admission on pages 6-8.] 


		In light of the Complainant’s testimony that there was no need for a public lighting account, the Respondent conducted a field investigation at the property in May 2013, after the hearing, to determine whether his testimony was accurate.  The field investigator prepared a report and took photographs.  The Respondent stated that the report and photographs were critical to Respondent's defense.  Therefore, the Respondent requested a further hearing.

		By Prehearing Order #3, dated June 15, 2015, the Respondent's request for a further hearing was granted. 

		By hearing notice dated June 24, 2015, a further hearing was scheduled for August 10, 2015, at 10:00 a.m. 

		Prehearing Order #4 was sent to the parties on July 30, 2015.

		On August 5, 2015, the Respondent’s counsel filed a motion for continuance because the Respondent’s witness was unavailable.

		By Prehearing Order #5, dated August 5, 2015, the undersigned granted the Respondent’s unopposed motion for continuance of the August 10, 2015 hearing.

		By hearing cancellation/reschedule notice dated August 7, 2015, the further hearing in this matter was rescheduled to Friday, October 9, 2015 at 10:00 a.m. 

		Prehearing Order #6 was sent to the parties on August 26, 2015.

		The hearing in the Philadelphia Regional Office at 801 Market Street was held as scheduled on October 9, 2015.  The Respondent was represented by Ms. Lee.  The Respondent presented the testimony of Thomas Lerro, who sponsored three exhibits, PECO Exhibits 15-17.  The Complainant testified.  He objected to PECO's exhibits and said he did not have time to review or verify the exhibits.  Therefore, he was given additional time after the hearing to review the exhibits and provide rebuttal exhibits, if necessary (Tr. 184, 185).  The Respondent was given an opportunity to object to any exhibits that the Complainant submitted after the hearing (Tr. 184, 185).

		On October 16, 2015, in response to the undersigned’s request during the October 2015 hearing, PECO submitted late filed PECO Exhibit 18, an account statement for the Complainant for the second floor of the Bouvier Street property for the period from May 2013 to May 2014.

		The Complainant submitted correspondence, dated October 19, 2015, with late filed exhibits that were marked A, B and C.  The undersigned received the correspondence on October 26, 2015.  The exhibits were marked Complainant’s Exhibits 9, 10 and 11 based on the exhibits already in evidence. 

		Subsequently, the Complainant sent correspondence objecting to PECO Exhibit 18.  He denied that he requested service for the Bouvier Street property and stated that he was not responsible for the bill.

		In Order #7, dated March 9, 2016, Complainant’s late filed Exhibits 9, 10 and 11 and PECO Exhibits 15, 16, 17A, B and C[footnoteRef:2] and PECO late filed Exhibit 18[footnoteRef:3] were admitted into the record.  Since the Complainant continued to question why he was the only one asked to pay for the public lighting account at the Bouvier Street property load when it was clear that there were two property owners, in Order # 7, the undersigned indicated that Ms. Gray should not be held responsible for part of the public lighting account if she was not afforded an opportunity to participate in the proceeding.  Since no party joined her as an indispensable party, the undersigned joined her as an indispensable party in Order #7.  In addition, the caption of the case was changed to “Abraham Ituah v. PECO Energy Company and May Gray, Indispensable Party” and Mr. Ituah was ordered to contact the undersigned’s office within ten days if 730 N. 37th Street, Philadelphia, PA 19104 was not Ms. Gray’s current address.  A further hearing would be scheduled in this matter to allow Ms. Gray to participate and to allow the Respondent to explain the procedures for transferring the balance of a final account when more than one person owns the property. [2:  	PECO Exhibits 17 D and E were admitted during the October 2015 hearing (Tr. 184).]  [3:  	PECO Exhibit 18 was admitted into the record for the limited purpose of indicating that the second floor account was changed to an account in the Complainant’s name in 2013.] 


		By hearing notice dated March 28, 2016, a further hearing was scheduled for May 3, 2016, at 10:00 a.m. 
		By correspondence dated April 27, 2016, the Complainant argued that the Respondent should have pursued the claims in this matter during the Common Pleas Court proceeding.  Since the Respondent failed to do so, the Complainant contended that this case should be dismissed based on res judicata.

		A further hearing was held in the Philadelphia Regional Office at 801 Market Street on May 3, 2016 as scheduled.  Neither the Complainant nor Ms. Gray appeared.  The hearing began at 10:15 a.m.  Ms. Lee appeared on behalf of the Respondent.  The Respondent presented the testimony of Dana McCollum, a regulatory assessor for the Respondent.  

		The exhibits submitted in this proceeding are listed below:

Complainant’s Exhibit 1 - Account Activity Statement for Germantown Avenue from June 2012 to April 2013 and the Complainant’s receipt for his $316.00 payment on April 29, 2013 for the Germantown Avenue account; 
Complainant’s Exhibit 2 - April 22, 2013 bill for Germantown Avenue account including the balance that was transferred from Bouvier Street account; 
Complainant’s Exhibit 3 - the Complainant’s July 23, 2012 letter to PECO regarding the Bouvier Street account; 
Complainant’s Exhibit 4 - the Complainant’s December 14, 2012 letter to PECO regarding transferring the Bouvier Street account balance to his Germantown Avenue account; 
Complainant’s Exhibit 5 - the July 10, 2012 Shut-off Notice for the Germantown Avenue account; 
Complainant’s Exhibit 6 - October 6, 2012 Letter-Notice of Mediation Conference on October 31, 2012 at the Arbitration Center from the Philadelphia Court of Common Pleas; 
Complainant’s Exhibit 7 - July 30, 2012 letter from Michael Begley, PECO, to the Complainant indicating that PECO received the informal complaint filed with the Commission;
Complainant’s Exhibit 8 - 8A - pictures of the front of the Bouvier Street property; 8B - picture of back of the Bouvier Street property; 8C - picture of the meters
Complainant’s Exhibit 9 - picture of third floor entrance and a picture of the door heading to second floor with exterior switch at the Bouvier Street property;  
Complainant’s Exhibit 10 - the bills due for May 21, 2015 and July 19, 2011 for the 5229 Germantown Avenue public lighting account; 
Complainant’s Exhibit 11 - Plaintiffs’ answer to Defendant’s new matter and counterclaim and the answer to complaint with new matter to the August 2011 Court of Common Pleas proceeding; and
Complainant’s Exhibit 12 - Correspondence from the Complainant addressed to the presiding officer, dated April 27, 2016.

PECO Exhibit 1 - Account Activity Statement for the Complainant’s Bouvier Street public lighting account from July 2010 to April 2012 [footnoteRef:4] [4:  	The Complainant objected because the Respondent created the account for the property owners but just used his name and did not include May Gray.  Objection overruled (Tr. 111, 112, 115).  Complainant’s Exhibits 2, 3 and 4 relate to this account.] 

PECO Exhibit 2 - Account Activity Statement for the Complainant’s Germantown Avenue public lighting account from July 2010 through April 2013[footnoteRef:5];  [5:  	The Complainant objected because the Respondent created the account for the property owners but just used his name and did not include May Gray.  Objection overruled (Tr. 111, 112, 115).  Complainant’s Exhibits 1, 2, 4, 5 and 10 relate to this account.] 

PECO Exhibit 3 - Eric Riley’s report for the residential high bill field investigation at the Bouvier Street property on April 11, 2008;  
PECO Exhibit 4 - Collection History for Complainant’s Germantown Avenue account;
PECO Exhibit 5 - Demand Letter from Respondent’s counsel to Complainant and May Gray, dated July 25, 2011 [footnoteRef:6];  [6:  	The Complainant objected on the grounds that he never received the letter.  The objection was noted and the exhibit was admitted to show that Exelon sent a demand letter (Tr. 113)] 

PECO Exhibit 6 - PECO Energy Company v Abraham Ituah and May Gray Philadelphia Court of Common Pleas complaint filed August 17, 2011;
PECO Exhibit 7 - Writ of Seizure for meter #029610550, dated February 9, 2012, in PECO Energy Company v Abraham Ituah and May Gray;
PECO Exhibit 8 - Civil Docket in PECO Energy Company v Abraham Ituah and May Gray; 
PECO Exhibit 9 - Philadelphia County Court of Common Pleas Rule 229-Termination of Cases; 
PECO Exhibit 10 - Complainant’s Bureau of Consumer Services’ Details Report at BCS#002999594 -complaint filed July 26, 2012;
PECO Exhibit 11 - Bureau of Consumer Services Decision Report for BCS#002999594 dated November 27, 2012;
PECO Exhibit 12 - Pictures of the service entrance cable at the Bouvier Street property and pictures of the front of the Bouvier Street property;
PECO Exhibit 13 - Property Assessment for the Complainant at 2153 66th Avenue; 
PECO Exhibit 14 - Portion of the November 10, 2011 transcript from the Common Pleas Court hearing; [footnoteRef:7] [7:  	The Complainant objected because it was not in the original packet of exhibits.  The objection was overruled and the exhibit was admitted (Tr. 116-119). ] 

PECO Exhibit 15 - email from Mr. Lerro regarding foreign wiring, dated May 7, 2013;[footnoteRef:8]  [8:  	The Complainant objected to this exhibit at the hearing because he had not seen the document.  However, he did not object to the exhibit in his October 2015 correspondence after the hearing.  Therefore, the exhibit was admitted in Order #7.] 


PECO Exhibit 16 - Mr. Lerro’s field investigation report, dated May 7, 2013; [footnoteRef:9] [9:  	The Complainant objected to this exhibit at the hearing because he had not seen the document before and he was not present during inspection.  In his October 2015 correspondence after the hearing, the Complainant objected to the exhibit because he could not “confirm the origination”.  During the October 2015 hearing, Mr. Lerro testified that he went to the property to conduct the investigation and that he prepared this exhibit during the investigation.  When the Complainant cross-examined Mr. Lerro, he could have “confirmed the origination” of the document (Tr. 136-139, 159-163).  Therefore, the objection was overruled and the exhibit was admitted in Order #7.] 

PECO Exhibit 17- 17A - picture of the control panel in the basement that shows three meters and a public lighting box that was plated and shut off; 17B - is a picture of the first floor showing the outside light and hallway lighting; 17C-view of switch for light for the second and third floor and switch for the outside light; 17D-switch for first floor light in hallway; and 17E view of stairway to second and third floors; [footnoteRef:10] [10:  The Complainant did not object to 17D and 17E and the exhibits were admitted during the hearing. The objected to 17A, B and C, because he was seeing pictures for the first time and he could not comment.  He submitted Complainant’s Exhibit 9 in rebuttal.  Therefore, PECO Exhibit 17A, B and C were admitted in Order #7. 
] 

PECO Exhibit 18 - the account statement for the Complainant for second floor, 3765 North Bouvier Street from 2013 to 2014; and
PECO Exhibit 19 - City of Philadelphia Real Estate Tax Records for 3765 N. Bouvier Street.

		The record consists of a two hundred four (204)-page transcript of the hearing and thirty-one exhibits.  All of the exhibits were admitted.  The record closed on May 20, 2016, when the transcript was received. 

FINDINGS OF FACT

1. The Complainant is Abraham Ituah.

2. The Respondent in this proceeding is PECO Energy Company.

3. The Complainant and May Gray owned the property at 3765 N. Bouvier Street jointly in 2008 (Tr. 7, 8, 23; C. Exs. 3, 6, 11; PECO Ex. 6). 

4. The Complainant and Ms. Gray did not live at the Bouvier Street property in 2008 (Tr. 48: PECO Ex. 3).

5. The Complainant has owned the property at 5229 Germantown Avenue from at least 2008 through the present (Tr. 6, 14, 70; C. Ex. 1; PECO Ex. 2).

6. The Bouvier Street property is a three-story building with apartments on each floor (Tr. 45, 46; PECO Ex. 3).

7. In 2008, at 3765 N. Bouvier Street, the first floor tenant was Barbara Stewart, the second floor tenant was Anton Bolden and the third floor tenant was Mustafa Saleem (Tr. 48; PECO Ex. 3).

8. In response to a high bill complaint from Anton Bolden, the second floor tenant, a high bill field investigator for the Respondent, Eric Riley, visited 3765 N. Bouvier Street on April 11, 2008, and found two meters installed and active electric service without meters (Tr. 44-48; PECO Ex. 3).

9. In 2008, Mr. Bolden was being billed for meter #107171979, which was identified as the first floor meter on his bill (PECO Ex. 3).  

10. In April 2008, the Respondent corrected Mr. Bolden’s billing information in its system to indicate that Mr. Bolden was billed on meter #107171979 for service to his residence on the second floor at the Bouvier Street property (PECO Ex. 3).  

11. Mr. Saleem was being billed for meter #075454861, which was designated on his bill as the meter for “1st RR” (PECO Ex. 3).  

12. In April 2008, the Respondent corrected Mr. Saleem’s billing information in its system to indicate that Mr. Saleem was billed on meter #075454861 for service to his residence on the third floor at the Bouvier Street property (PECO Ex. 3).  

13. In April 2008, Mr. Riley, the PECO technician, installed meter #029610551 for the first floor tenant Barbara Stewart (Tr. 47; PECO Ex. 3).  
14. When there is electric service in a common area, the Respondent establishes an account is in the owner’s name (Tr. 48; PECO Exs. 5, 9).

15. In April 2008, Mr. Riley found that the public lighting service was active but not in anyone’s name (Tr. 46; PECO Ex. 3).  

16. Since the basement lighting and the fire alarm were attached to the public lighting account, Mr. Riley installed meter #029610550 for the public lighting account in April 2008 (Tr. 46; PECO Ex. 3).

17. Mr. Riley placed the commercial public lighting service in the Complainant’s name, effective April 11, 2008, in accordance with the Respondent’s policy 
(Tr. 46-48; PECO Exs. 1, 3, 6).

18.  Mr. Riley did not find foreign load during the April 2008 field visit (Tr. 46; PECO Ex. 3).

19. The Respondent successfully gave the Complainant “72 hour notice” of termination of the Bouvier Street property public lighting account several times between March 2010 and April 2011 (PECO Ex. 4).

20. The Respondent could not terminate the service because it did not have access to the inside meter (PECO Exs. 4, 5).

21. By correspondence dated July 25, 2011, Shawane L. Lee, Esquire, counsel for the Respondent, requested that the Complainant and Ms. Gray pay the past due balance of $4,540.71 for the public lighting account for 3765 N. Bouvier Street and give the Respondent access to the meter (Tr. 59,  PECO Ex. 5). 

22. One payment was made on the Bouvier Street account on August 15, 2011 in the amount of $195.00 (Tr. 57; PECO Ex. 1)
23. On August 16, 2011, the balance on the public lighting account was $4,613.42 (PECO Exs. 1, 6).  

24. It is the Respondent’s practice to initiate a writ of replevin action when there is a significant past due balance and the Respondent is unable to terminate the service 
(Tr. 56; PECO Exs. 1, 6).

25. On August 17, 2011, the Respondent, through its counsel, filed a civil complaint in the Philadelphia Court of Common Pleas, PECO Energy Company v Abraham Ituah and May Gray, case ID 110802714, against the Complainant for the unpaid balance of $4,613.42 and against the Complainant and Ms. Gray for access to the meter (Tr. 60; PECO Exs. 6, 8).

26. In the answer to the civil complaint, the Complainant alleged that there was a hazardous condition (Tr. 26, 29, 61; C. Ex. 8).

27. In response to the Complainant’s complaint about a hazardous condition, Ralph Colon, a secondary meter technician for the Respondent, and another technician went to the Bouvier Street property to investigate in 2012 (Tr. 61, 77).

28. Mr. Colon and the other technician noticed that the service that fed the Bouvier Street property was located on the side of the property (Tr. 78; PECO Ex. 12). 

29. Mr. Colon and the other technician found that the service cable was intact and the PECO service was attached to a bracket (Tr. 78; PECO Ex. 12).  

30. Mr. Colon noticed that the service in the rear of the Complainant’s property at 3765 Bouvier Street supports the lines that fed 3763 and 3761 Bouvier Street (Tr. 78, 79).  

31. Mr. Colon determined that there was no hazardous condition at the property (Tr. 61, 80, 81, 84: PECO Ex. 14).

32. There was a hearing on the replevin action in November 2011 before Philadelphia Common Pleas Court Judge Idee Fox (Tr. 62; PECO Exs. 8. 14).

33. During the Common Pleas Court hearing, the Complainant agreed to have the public lighting meter removed from 3765 N. Bouvier Street (Tr. 64; PECO Exs. 4, 14).

34. By Order entered November 10, 2011, Judge Fox granted the Respondent’s motion to seize the public lighting meter #029610550 from the Bouvier Street property (Tr. 62; PECO Ex. 7).

35. On March 14, 2012, the Respondent seized the meter from the Bouvier Street property consistent with Judge Fox’s Order (Tr. 64, 140; PECO Exs. 7, 8).

36. The Respondent’s representative, the Complainant, a locksmith and the sheriff were present when the meter for the public lighting account was seized at 3765 N. Bouvier Street (PECO Ex. 4).

37. Based on the fact that the Complainant agreed to enter into a payment arrangement to pay the balance of the Bouvier Street account, on April 17, 2012, the Respondent issued a credit for the late payment charges to that account (Tr. 62, 63; PECO Exs. 1, 4). 

38. The commercial public lighting account for the house meter on Bouvier Street was closed on April 17, 2012 (PECO Ex. 1).

39. After a PECO account is terminated, it stays in an inactive status for thirty days (Tr. 70).

40. Since the meter had been seized and the Complainant and Respondent entered into an agreement for the Complainant to pay the balance, on April 20, 2012, the Respondent, through its counsel, filed a Praecipe to Discontinue Order to discontinue the Common Pleas Court civil action without prejudice (Tr. 66, 67; PECO Exs. 5, 8, 9).

41. According to the Respondent’s policy, after thirty days, the account is “finaled” and the Respondent’s system does an internal search to see whether there are any active accounts with the customer of record’s name and social security number (Tr. 70).

42. Through the internal matching process, the Respondent found the Complainant’s commercial public lighting account for 5229 Germantown Avenue (Tr. 70).

43. On May 14, 2012, the Respondent transferred the $3,665.20 balance from the Bouvier Street commercial public lighting account to the Complainant’s Germantown Avenue commercial public lighting account (Tr. 90. 91; PECO Exs. 1, 2).  

44. On July 10, 2012, the Respondent issued a ten day shut off notice for the Complainant’s Germantown Avenue account for a past due amount of $3,754.83 (Tr. 24, 25; 
C. Ex. 5). 

45. The Complainant sent the Respondent correspondence, dated July 12, 2012, requesting that the Respondent remove the balance from the Bouvier Street account from his Germantown Avenue account (Tr. 23, 24; C. Ex. 3). 

46. On July 26, 2012, the Complainant filed an informal complaint with the Commission’s Bureau of Consumer Services at BCS # 002999594 to dispute the transfer of the balance from the Bouvier Street house account to his 5229 Germantown Avenue public lighting account (Tr. 17, 27, 92; C. Ex. 7; PECO Ex. 2, 10).


47. On November 27, 2012, the Bureau of Consumer Services verbally closed the informal complaint BCS# 002999594 because it involved commercial accounts (PECO 
Ex. 11).

48. The Complainant sent the Respondent correspondence, dated December 14, 2012, requesting that the Respondent remove the balance from the Bouvier Street account from his Germantown Avenue account (Tr. 24; C. Ex. 4).

49. Thomas Lerro is a high bill field foreman/supervisor for the Respondent 
(Tr. 42; PECO Ex. 16). 

50. Mr. Lerro is Mr. Riley’s supervisor (Tr. 44).

51. Mr. Lerro conducted a field investigation at 3765 N. Bouvier Street on May 7, 2013 (Tr. 126; PECO Exs. 15, 16).

52. Mr. Lerro found that the public lighting at the Bouvier Street property consists of an outside light and a hallway light on the first floor, a hallway light on the second floor and a hallway light on the third floor (Tr. 134; PECO Exs. 16, 17).

53. Since the light switches at the Bouvier Street property are outside of the apartments, anyone can turn on the outside light and any of the hallway lights (Tr. 134; PECO Exs. 16, 17). 

54. During the field visit, Mr. Lerro found that all of the public lighting at the Bouvier Street property was on the meter for the second floor apartment (Tr. 134; PECO Ex. 15, 16).  

55. When Mr. Lerro shut off the second floor main breaker, the hallway and outside lights went off (Tr. 131; PECO Ex. 16). 

56. At the time of Mr. Lerro’s visit, Mr. Ortiz was the second floor tenant 
(Tr. 138; PECO Ex. 15, 16).  

57. During his visit, Mr. Lerro found that the third floor meter was off (Tr. 131; PECO Exs. 15, 16).

58. During his visit, Mr. Lerro found that the public lighting meter was “plated off” (Tr. 131, 134,135; PECO Exs. 15, 16).

59. During Mr. Lerro’s visit, the yellow cable for the hallway lights and the outside light extended from the public lighting box to the second floor meter (Tr. 132, 133; PECO Ex. 17A).

60. After Mr. Lerro found foreign load, he removed the electric service for the second floor from Mr. Ortiz’s name, placed the account in the Complainant’s name and transferred the second floor tenant’s account balance to the Complainant’s account (Tr. 131, 135, 148; PECO Exs. 15, 16).

61. The Respondent is not requesting payment for the bill from the account established by Mr. Lerro in this proceeding (Tr. 167, 169).

62. The Respondent obtained the mailing information for the Complainant from the public records of the county where the property is located (Tr. 48). 

63. In Order #7, dated March 9, 2016, the undersigned joined May Gray as an indispensable party (Tr. 191, 192).

64. Order #7 was sent to Ms. Gray at 730 N. 37th Street, Philadelphia, PA 19104 (Tr. 192, 193). 

65. In Order #7, Mr. Ituah was instructed to contact the Philadelphia Regional Office within ten days if Ms. Gray’s address was incorrect (Tr. 193). 

66. On March 29, 2016, Order #7 which was sent to May Gray at 730 N. 37th Street, Philadelphia, PA 19104 was returned with the notation “Return to Sender Vacant Unable to Forward” (Tr. 193). 

67. After Order #7 was returned, Order #8 and Order #7 were sent to Ms. Gray at the following addresses: 3765 N. Bouvier Street, Philadelphia, PA. 19040; PO Box 48024, Philadelphia, PA 19144-8024; and PO Box 48242, Philadelphia, PA 19144-8242 (Tr. 193, 194).

68. The April 8, 2016 hearing notice that was sent to Ms. Gray at 730 N. 37th Street, Philadelphia, PA 19104 was returned to the Harrisburg office of the Commission 
(Tr. 193).

69. At the time of the May 3, 2016 hearing, the Complainant owed $3,665.20 for public lighting account at the Bouvier Street property (Tr. 51, 53; PECO Exs. 4, 8). 

70. Ms. Gray did not have an active account with the Respondent at the time of the May 3, 2016 hearing (Tr. 201). 

71. Ms. Gray did not attend the May 3, 2016 hearing (Tr. 195).

72. The Complainant did not attend the May 3, 2016 hearing (Tr. 195).

73. At the time of the May 3, 2016 hearing, the Complainant was the sole owner of the property at 3765 N. Bouvier Street (Tr. 196, 197; PECO Ex. 19).


DISCUSSION

		Pursuant to section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a), the burden of proof is on the proponent of a rule or order.  In this proceeding, the Complainant is the proponent of a rule or order.  Therefore, the Complainant bears the burden of proving by a preponderance of the evidence that the Respondent has violated the Public Utility Code or a regulation or order of the Commission.  Se-Ling Hosiery v. Margulies, 70 A.2d 854 (Pa. 1950).  The Complainant must show that the utility is responsible or accountable for the problem described in the complaint.  Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).

		The record in this proceeding must be reviewed to determine whether the Complainant has satisfied his burden of proof.  If the burden of proof has been satisfied, then it must be determined whether the Respondent has submitted evidence of “co-equal” value or weight to refute the Complainant’s evidence.  If this has occurred, the burden of proof has not been satisfied, unless the Complainant presented additional evidence.  Morrissey v. Pa. Dept. of Highways, 225 A.2d 895 (Pa. 1967).

		Furthermore, the Commission’s decision must be supported by substantial evidence.  2 Pa.C.S. § 704.  The term “substantial evidence” has been defined by various Pennsylvania courts as such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  Substantial evidence is more than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 413 A. 2d 1037 (Pa. 1980); Murphy v. Dept. of Public Welfare, 480 A.2d 382 (Pa.Cmwlth. 1984).

Public Lighting Account at Bouvier Street property

		The Complainant testified that he did not request service in his name at Bouvier Street and that he was not notified when the service was established in his name (Tr. 31, 32).  He could not understand how the Respondent permitted the account balance to accumulate to $3,000.00 without terminating the service (Tr. 31, 32).  He denied that a public lighting account was necessary at the Bouvier Street property (Tr. 33).  He testified that, in 2013, there was a tenant on the first and second floors.  The third floor was vacant and it was used for storage 
(Tr. 33).  

		The Complainant indicated that there is an apartment on each of the three floors of the Bouvier Street property (Tr. 34).  He said that there is no light on the first floor because there are windows (Tr. 34, 35).  He stated that the basement light and the fire alarm are connected to the third floor meter and he pays the bill (Tr. 36, 37).  

		When Eric Riley, a high bill field consultant, conducted a field investigation in April 2008 in response to a high bill complaint from a tenant, he saw two meters and discovered that two meters were missing from the property (Tr. 44; PECO Ex. 3).  At the time of Mr. Riley’s field visit, there were three tenants at the property.  When he added the meter for the first floor, each tenant had an account and a meter (PECO Ex. 3).  Since they were not paying for service to the common areas, there was no foreign load.  Although the basement lighting and fire alarm were properly installed on the public lighting box, the public lighting meter was missing.  Mr. Riley corrected this by installing the meter and putting the service in the Complainant’s name ((Tr. 46; PECO Ex. 3). 

		Mr. Lerro testified that when public lighting is in use and not metered, the process is to install a meter, identify the property owner and place the public lighting service in the owner’s name (Tr. 48).  In accordance with the Respondent’s policy, Mr. Riley installed a meter for the first floor tenant Barbara Stewart and a house meter for the public lighting account for the Complainant (PECO Ex. 3).  

		A public utility is entitled to receive payment for the service it provides.  Scaccia v. West Penn Power Co., 55 Pa. PUC 637 (1982).  Kea v. Peoples Natural Gas Co., 60 Pa. PUC 215 (1985); Mill v. Pa. Pub. Util. Comm’n, 447 A.2d 1100 (Pa.Cmwlth. 1982).  The Respondent has the right to bill and receive payment for the utility service actually supplied.  66 Pa.C.S. § 1303, Neal v. Philadelphia Gas Works, Docket No. Z‑00971874, (Order entered January 4, 2002); Angie’s Bar v. Duquesne Light Co., 72 Pa. PUC 213 (1990).  

		The evidence in the record shows that during Mr. Riley’s investigation, there was an active public lighting service but no one was paying for it.  Thus, Mr. Riley was correct when he installed a meter and established a public lighting account in the Complainant’s name for the common services (i.e. the basement light and the fire alarm) at 3765 N. Bouvier Street.  The electric service for the common areas should be in an account under the owner’s name (Tr. 48; PECO Exs. 5, 9).  The record also demonstrates that the three tenants were not paying for service for the common area at the time of Mr. Riley’s visit (PECO Ex. 3).  The electric service for the common areas was attached to the public lighting box but no one was paying for it.  Therefore, he did not find foreign load.  Mr. Riley properly put the active account in the Complainant’s name. 
 
		During the hearing, the Complainant testified that he paid the electric bills for the vacant third floor.  He said that the basement lighting and fire alarm are on the meter for the third floor.  He testified that the lights for each floor are controlled by the tenant on that floor.  

		When Mr. Lerro conducted his field visit on May 7, 2013, to verify the Complainant’s testimony that there was no need for a public lighting account, his findings differed from the Complainant’s testimony (Tr. 126-132; PECO Ex. 16).  Mr. Lerro found four lights, two on the first floor, one on the second floor, and one on the third floor.  All of the lights went off when he shut off the second floor main breaker.  This indicated that the outside light and all of the hallway lights were connected to the second floor meter.  Consequently, Mr. Ortiz, the second floor tenant was paying for the common lighting (Tr. 134; PECO Exs. 15, 16, 17).  The public lighting service was “plated off” at the time of Mr. Lerro’s visit.  It is noted that the Complainant agreed to have the public lighting meter removed during the Common Pleas Court civil suit before Judge Idee Fox (Tr. 62; PECO Exs. 4, 8, 14).  The Respondent removed the meter on March 14, 2012 pursuant to Judge Fox’s Order (Tr. 64, 140; PECO Exs. 7, 8).

		Although Mr. Lerro found foreign load during his investigation, the bill for the account that Mr. Lerro established in the Complainant’s is not an issue in this complaint (PECO Exs. 16, 18).  The Respondent is requesting that the Complainant pay the outstanding bill for the Complainant’s public lighting account.  Consequently, foreign load is not issue in this case.

		The Complainant failed to sustain his burden of proving that the Respondent incorrectly established a public lighting account in his name at the Bouvier Street property.  In light of Mr. Riley’s investigation in 2008 and Mr. Lerro’s investigation in 2013, it is clear that the fire alarm, the basement lighting, the outside light and the hallway lights were available for use by all tenants.  Accordingly, these items needed to be on an account that would be paid for by the owner.  Mr. Riley found that the alarms were attached to the public lighting account.  Thus, he correctly installed the meter and established the public lighting account in the owner’s name. 

Indispensable party

		The Complainant objected to having a public lighting account established only in his name for the property at Germantown Avenue.  The evidence in the record demonstrated that in 2008 the Complainant and May Gray were owners of the property at 3765 N. Bouvier Street.  

		The failure to join an indispensable party deprives an adjudicatory body of subject matter jurisdiction.  Pa. Game Comm’n v. K.D. Lumber Co., Inc., 654 A.2d 6, 9 (Pa.Cmwlth. 2001).  We further note that whether an adjudicatory body lacks jurisdiction due to the failure to join an indispensable party is an issue that may be raised, sua sponte, at any time in a proceeding.  O’Hare III v. County of Northampton, 782 A.2d 7, 13 (Pa.Cmwlth. 2001).  

		A party is deemed indispensable when “his or her rights are so connected with the claims of the litigants that no decree can be made without impairing those rights.”  Vernon Township Water Auth. v. Vernon Township, 734 A.2d 935, 938 n. 6 (Pa.Cmwlth. 1999).  In Polydyne, Inc. v. City of Philadelphia, 795 A.2d 495 (Pa.Cmwlth. 2002), the Commonwealth Court determined that a successful bidder to which a contract was awarded was an indispensable party to the underlying action where a losing bidder challenged the competitive bidding process.  Without the successful bidder as a party, the Court concluded that the common pleas court lacked jurisdiction to proceed, and remanded the proceeding so the indispensable party could be joined.  Id. at 497.  See also, Zurenda v. Commonwealth, 405 A.2d 1124 (Pa.Cmwlth. 1979) (holding that a successful bidder was an indispensable party in an equitable action brought by a disappointed bidder seeking to enjoin the contract award);  J3 Energy Group, Inc. v. West Penn Power Company and UGI Development Company, Indispensable Party C-2011-2219 (Opinion and Order Entered October 31, 2013).  In J3 Energy Group, Inc. v. West Penn Power Company and UGI Development Company, Indispensable Party, the Commission sua sponte joined UGI Development Company as an Indispensable Party.

		In Mechanicsburg Area School District v. Kline, 431 A.2d 953 (Pa. 1981), the Pennsylvania Supreme Court ruled that “a party is indispensable where his [her] rights are so connected with the claims of the litigants that no decree can be made between them without impairing such rights.”  The Court further stated that determination of an indispensable party question involves at least these considerations:

1.	Do absent parties have a right or interest related to the claim?
2.	If so, what is the nature of that right or interest?
3.	Is that right or interest essential to the merits of the issues?
4.	Can justice be afforded without violating the due process rights of absent parties?
Id at 956.

		Based on the information in the record prior to the May 2016 hearing, the undersigned stated that in this case, as owner of the property, Ms. Gray has an interest in this matter.  Ms. Gray has an interest in determining whether the owners of the property are responsible for the public lighting bill.  Thus, in Order #7, Ms. Gray was joined as an indispensable party and a further hearing was held on May 3, 2016 to afford Ms. Gray the opportunity to be heard.

		Order #7 was sent to Ms. Gray at 730 N. 37th Street, Philadelphia, PA 19104.  The undersigned asked the Complainant to provide the right address within 10 days if the address was incorrect.  

		Order #7 and the hearing notice were returned.  The undersigned sent Order #8 to several addresses.  The Complainant did not provide another address.

		Neither the Complainant nor Ms. Gray appeared at the May 3, 2016 hearing. 

		The Respondent produced evidence to show that the Complainant was the sole owner of the Bouvier Street property in 2016 (Tr. 196, 197; PECO Ex. 19).  It is not clear when Ms. Gray’s ownership ended (Tr. 197).  The Respondent stated that holding Ms. Gray responsible for the balance should not be an issue in this matter since she is no longer the property owner (Tr. 197).

		Although the Complainant stated that he should not be the only one responsible for the bill, he did not provide information to assist the commission in contacting her.  Furthermore, he did not say that she was no longer an owner.  In the Common Pleas Court action, the Respondent sued the Complainant for the account balance for the public lighting account for the Bouvier Street property.  The Respondent sued both the Complainant and 
Ms. Gray for access to the property.  

		Based on the evidence in the record, it is not clear when Ms. Gray ceased having an interest in the property or the outstanding bill in this matter.  The Complainant has failed to prove that Ms. Gray is responsible for part of the outstanding bill.  Therefore, she will not be held responsible for the bill.

Public Lighting in Complainant’s name

		Dana McCollum, a regulatory assessor for the Respondent, testified that the legal department determines who the property owner is by searching public records (Tr. 200).  Then the legal department looks to see if the owner already has a PECO account.  If there were two owners in public records, and then if PECO has an established account in the one owner's name, then the account would be transferred to that owner.  If there is no account established for the owner, then, at that point, PECO would establish one for the owner.  If there is an account established for one of the property owners, PECO does not add the name of the second property owner to the account (Tr. 200).  If both property owners had an account already established with the company, then with the internal matching process, the system would match it according to the rate of the account.  If one person had a residential account and the other person had a commercial account, then the owner with the commercial account would be chosen (Tr. 201, 202).  Ms. McCollum testified that she did not see an active account in PECO’s records for Ms. Gray (Tr. 202). 

		Marcella Martin, a senior business analyst in the Respondent's revenue management, credit and collection department, testified that she did not know why the account was placed in the Complainant’s name only.  However, she said that when she reviewed the contacts on the account at the time it was placed in the writ of replevin process, she did not see any contacts questioning why the account was not in Ms. Gray’s name (Tr. 74).  The Complainant responded that he did not know about the account and that he was not receiving the bills (Tr. 75).  According to the collection history, in 2010, he was receiving calls indicating that his account would be terminated for a past due balance on the Bouvier Street account (PECO Ex. 4).

		The Complainant questioned why the Respondent let the balance accumulate without terminating the service at 3765 N. Bouvier Street.  It is undisputed that the Respondent filed a complaint in the Philadelphia Court of Common Pleas to gain access to 3765 N. Bouvier Street to terminate the service (PECO Ex. 6).  The Respondent based its complaint in the Common Pleas Court on two tariff sections.  Pursuant to § 10.5 of PECO’s Electric Service Tariff, PECO has the right to access a customer’s premises at all reasonable times to read the meters, to install, test, inspect, repair, remove or change any or all PECO equipment.  Pursuant to § 10.6 of PECO’s Electric Service Tariff, “all equipment supplied by the Company shall remain its exclusive property” and PECO has the right to remove its equipment from a customer’s premises at any time after termination of service.  

Tariff provisions that have been approved by the Commission are prima facie reasonable.  Lynch v. Pa. Pub. Util. Comm’n, 594 A.2d 816 (Pa. Cmwlth.1991); app. denied, 605 A.2d 335 (Pa. 1992).  The Complainant has not presented evidence to demonstrate that the tariff provisions are not reasonable or that the Respondent violated its tariff. 

		In the Common Pleas Court complaint the Respondent alleged that it attempted to gain access to the property to terminate service on at least six separate occasions and that the Complainant denied the Respondent access to the meter (PECO Ex. 6 ¶¶ 16-18).  

		The Complainant has failed to show that the Respondent incorrectly put the account for public lighting at 3765 N. Bouvier Street in his name only.

Balance from public lighting account only in the Complainant’s name

		In addition, the Complainant complained that the outstanding balance of $3,665.20, was placed in an account for a property that he owned as an individual.  

		The Respondent uses the internal process mentioned above to determine where it will transfer a final balance (Tr. 200).  In this case, the Respondent transferred the balance from the public lighting account from the Bouvier Street property to the Complainant’s public lighting account on Germantown Avenue.  There is no evidence in the record that Ms. Gray had an active account with the Respondent.  

		Consequently, the Complainant has failed to prove that the Respondent violated the Public Utility Code, its tariff or the Commission’s regulations when it transferred the outstanding balance to his Germantown Avenue public lighting account.


Dangerous condition

		In his answer to the Common Pleas Court action before Judge Fox, the Complainant stated that there was a dangerous condition (Tr. 26, 29, 61; C. Ex. 8).  In addition, the Complainant alleged in the current complaint that a dangerous condition existed. 

		Section 1501 of the Public Utility Code, 66 Pa.C.S. § 1501 requires public utilities to “furnish and maintain adequate, efficient, safe, and reasonable service and facilities and make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the safety of its patrons, employees, and the public.”  Pursuant to 66 Pa.C.S. §1501, the Commission has original jurisdiction over the safety, reasonableness and adequacy of public utility service.  Elkin v. Bell Telephone Co., 372 A.2d 1203 (Pa. Super. 1977) aff’d 420 A.2d 371 (Pa. 1977); Behrend v . Bell Telephone Co., 243 A.2d 346 (Pa. 1968).  

		Ralph Colon, a secondary meter technician for the Respondent, testified that he and another technician were asked to inspect a hazardous condition in 2012 (Tr. 61, 77).  He and another technician noticed that the service that fed the Bouvier Street property was located on the side of the property.  The service cable was intact and the PECO service was attached to a bracket (Tr. 78).  The service in the rear of the Complainant’s property at 3765 Bouvier Street supports the lines that feed 3763 and 3761 Bouvier Street (Tr. 78, 79).  Mr. Colon took pictures the first time he went out and when he went out a week before the hearing (Tr. 79; PECO 
Ex. 12).  He stated that the service entrance cable on the side of the property looks fine (Tr. 80; PECO Ex. 12).  Although one of the anchors pulled away from the brick in one of the pictures, the service was still being supported by another anchor (Tr. 82).  There are multiple brackets and it is supporting the feed to those customers (Tr. 82).  In addition, the conductors were insulated (Tr. 83).  He said that when another anchor and other brackets are supporting the feed, a missing bracket is not a dangerous condition (Tr. 84, 86; C. Ex. 8B).  

		The Complainant did not rebut the Respondent’s witness’ testimony about the dangerous condition.  Some of the wires that the Complainant mentioned did not relate to service at his Bouvier Street property.  Accordingly, the Complainant has not demonstrated that the Respondent failed furnish and maintain adequate, efficient, safe, and reasonable service and facilities and make repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the safety of the public, in violation of Section 1501 of the Public Utility Code, 66 Pa.C.S. § 1501.

Res judicata

		Prior to the May 3, 2016 hearing, the Complainant raised the issue of res judicata.  In correspondence dated April 27, 2016, the Complainant requested that this case be dismissed on the basis of res judicata citing Chada v Chada, 756 A. 2d 39, 44 (Pa. Super 2000).  He stated that the Respondent should have raised the issues regarding the outstanding balance for the Bouvier Street account during the Common Pleas court actions.  

		During the May 3, 2016 hearing, Ms. Lee responded to this issue.  First, Ms. Lee argued that the Complainant is asking the Commission to dismiss a formal complaint that he filed in this matter (Tr. 197).  Second, although the Respondent filed PECO Energy Company v Abraham Ituah and May Gray in the Philadelphia Court of Common Pleas, ID 110802714, the case was withdrawn.  There was no decision on the merits in that case (Tr. 197).  Consequently, she maintained that res judicata is inapplicable (Tr. 197, 198). 

Pursuant to the doctrine of claim preclusion or res judicata, matters, which were actually litigated in a prior action, as well as those issues which should have been litigated in that action, will not be relitigated in a subsequent action.  The doctrine applies if:

1. the issue decided in the prior case is identical to the one presented in the later case:
(2) there is a final judgment on the merits in the prior case;
(3) the party against whom the plea is asserted was a party, or in privity with a party, in the prior case;
(4) the party or person in privity to a party had a full and fair opportunity to litigate the issue in the prior proceeding; and
(5) the determination in the prior proceeding was essential to the judgment.

[bookmark: _GoBack]Lehigh Valley Power Committee v. Pa. Public Utility Commission, 563 A. 2d 548 (Pa.Cmwlth. 1989); Suprick, et al. v. Commonwealth Telephone Co., Docket No C‑00903161, C-00903197, 1995 PUC LEXIS 15 (January 24, 1995), quoting Davis v. O’Brien, 326 A. 2d 511 (Pa. Super. 1974).

		In Chada v Chada, 756 A. 2d at 44, the court stated, “We agree with the learned trial court's conclusion that Appellant previously had a full and fair opportunity to pursue the claims he now raises, and although he may have failed to do so, the doctrine of res judicata bars re-litigation of those claims.”

The evidence in the record demonstrates that the PECO Energy Company v. Abraham Ituah and May Gray Philadelphia Court of Common Pleas case was withdrawn.  Therefore, prongs (2) and (4) have not been met.  There was no final judgment on the merits in the prior case and the party or person in privity to a party did not have a full and fair opportunity to litigate the issue in the prior proceeding.  The Complainant has not demonstrated that the Respondent had a full and fair opportunity to pursue the claims in this matter.  Furthermore, the Complainant not the Respondent filed the formal complaint with the Commission.  Accordingly, the res judicata doctrine does not apply to this case. 

		For the reasons set forth above, the Complainant has failed to meet his burden of proof.  The Complainant is responsible for paying the outstanding balance of $3,665.20 within sixty days of the Commission’s Final Order in this matter. 

		Accordingly, the complaint is dismissed.

CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and subject matter in this proceeding.  66 Pa.C.S. § 701.

2. That the Complainant has the burden of proof in this matter pursuant to 66 Pa.C.S. § 332(a). 

3. A public utility is entitled to receive payment for the service it provides.  Scaccia v. West Penn Power Co., 55 Pa. PUC 637 (1982), Kea v. Peoples Natural Gas Co., 60 Pa. PUC 215 (1985); Mill v. Pa. Pub. Util. Comm’n, 447 A.2d 1100 (Pa.Cmwlth. 1982).  The Respondent has the right to bill and receive payment for the utility service actually supplied.  66 Pa.C.S. § 1303, Neal v. Philadelphia Gas Works, Docket No. Z‑00971874, (Order entered January 4, 2002); Angie’s Bar v. Duquesne Light Co., 72 Pa. PUC 213 (1990). 

4.  A utility’s Commission-approved tariff has the force and effect of law and is binding on the public utility and its customers.  Stiteler v. Bell Telephone Company, 379 A.2d 339 (Pa.Cmwlth. 1977); Brockway Glass Company v. Pa. Pub. Util. Comm’n,, 437 A.2d 1067 (Pa.Cmwlth. 1981); Pennsylvania Electric Company v. Pa. Pub. Util. Comm’n,, 663 A.2d 281 (Pa.Cmwlth. 1995). 


5. The Complainant has not shown that the Respondent violated its tariff.

6. Public utilities are required to “furnish and maintain adequate, efficient, safe, and reasonable service and facilities and make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the safety of its patrons, employees, and the public.” Section 1501 of the Public Utility Code, 66 Pa.C.S. § 1501.

7. The Complainant has not established that that the Respondent is providing unreasonable service or facilities. 66 Pa.C.S. § 1501. 

8. A party is indispensable where his or her rights are so connected with the claims of the litigants that no decree can be made between them without impairing such rights. Mechanicsburg Area School District v. Kline, 431 A.2d 953 (Pa. 1981), Vernon Township Water Auth. v. Vernon Township, 734 A.2d 935, 938 n. 6 (Pa.Cmwlth. 1999).  In Polydyne, Inc. v. City of Philadelphia, 795 A.2d 495 (Pa.Cmwlth. 2002),

9. Pursuant to the doctrine of claim preclusion or res judicata, matters which were actually litigated in a prior action, as well as those issues which should have been litigated in that action, will not be relitigated in a subsequent action.  Lehigh Valley Power Committee v. Pa. Public Utility Commission, 563 A. 2d 548 (Pa.Cmwlth. 1989); Suprick, et al. v. Commonwealth Telephone Co., Docket No C‑00903161, C-00903197, 1995 PUC LEXIS 15 (January 24, 1995), quoting Davis v. O’Brien, 326 A. 2d 511 (Pa. Super. 1974).

10. Since the issues in this matter were not litigated fully in the Common Pleas Court action, res judicata is not applicable in this matter.

11. The Complainant has failed to sustain his burden of proof.

ORDER


		THEREFORE,

		IT IS ORDERED:

		1.	That the complaint filed by Abraham Ituah against the PECO Energy Company at Docket No. C-2012-2338738 is dismissed.

		2.	That the Complainant is responsible for paying the Respondent the outstanding balance of $3,665.20 within sixty days of the Commission’s Final Order in this matter.


		3.	That the record in this case is marked closed.


Dated: August 15, 2016					/s/				
					Cynthia Williams Fordham	
					Administrative Law Judge
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