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INTRODUCTION



This decision finds that Verizon violated service outage and repair regulations and did not provide reasonable service to the Altmans.  However, notices issued by Verizon regarding migration of its service from copper to fiber optic were not violations and the Altmans’ request for restoration of copper wire telephone service is not granted.  A civil penalty is issued against Verizon.

HISTORY OF THE PROCEEDING



On January November 30, 2015, Neil and Gilda Altman (Complainants) filed a formal Complaint (Complaint) against Verizon Pennsylvania LLC (Verizon or Respondent).  In the Complaint, Mr. and Mrs. Altman stated that they are in their 70s, were Verizon customers for many years, and paid their bills on time.  They contended that in 2015, their phone service began to deteriorate, starting with a phone service outage of five days in February of 2015. 



The Complainants further alleged that in mid-October of 2015, they received a notice that their service would be terminated in 30 days and that when they called Verizon to discuss the notice, they were “threatened and intimidated” that they would have no phone service if they did not switch to fiber optic services.  



They also contended that in November of 2015, they began to experience more disruptions in the telephone service, such as humming, and were threatened with termination unless they switched to FIOS.
  Also alleged is that a Verizon repairman visited their home and told them that the company was not repairing copper lines and that he was instructed not to repair the Altmans’ telephone line unless they switched to fiber optic. 



Attached to the Complaint was a letter from a physician stating that Mr. Altman has “a serious medical condition for which he may have to contact 911, his doctor or a hospital from time to time” and therefore needed “continuous telephone access from his home.”  The Altmans stated in their Complaint that they wanted to keep their copper line telephone service because fiber optic is unreliable and the fiber optic battery back-up only lasts 8 hours.  During the hearing, the Altmans also added that they wanted credit for the days that they did not have service. 



Respondent filed an Answer to the Complaint on December 21, 2015.  The Company averred that the Altmans live in the Kirklyn Wire Center and that the company was changing all service in that area to fiber optic.  The company further asserted that the Altmans were sent notice of that change.  The company also contended that the problems that the Altmans had with their service was due to a group outage caused by wet copper wires in February of 2015.  It was further averred by the company that it did not terminate Complainants’ service. 

The matter was assigned to Administrative Law Judge David A. Salapa.  On, December 22, 2015, ALJ Salapa issued an order referring the matter to mediation. 



There was no resolution through mediation.  On February 1, 2016, a Hearing Notice was issued assigning the matter to Administrative Law Judge Darlene Heep and setting a hearing for March 3, 2016.



The hearing was held on March 3, 2016 as scheduled.  Mr. and Mrs. Altman appeared pro se.  Both Complainants testified and they presented no other witnesses.  


The Complainants offered 11 exhibits.  Not admitted were a printout of settlement discussions, email involving parties not present, a letter from a physician not present regarding his personal experience with Verizon, and a newspaper article about Verizon and copper line telephone service.  Verizon counsel objected to these documents as hearsay and irrelevant and the objections were sustained.  The remaining seven exhibits presented by the Complainants were admitted.


Verizon was represented by Suzan DeBusk Paiva, Esq.  Fifteen exhibits were introduced by Attorney Paiva along with the testimony of Thomas McNabe, a Director at Verizon Communications, Network Operations; and Kevin Organ, Associate Director in Charge of Network Transformations. 



Following the hearing, at the request of the undersigned, Verizon submitted a record of customer contacts, Verizon 16.  All 16 Verizon exhibits were admitted.  



The record closed on May 20, 2016 upon receipt of reply briefs. 

FINDINGS OF FACT

1. Complainants are Neil and Gilda Altman, whose service address is 819 Hampshire Road, Drexel Hill, PA.

2. Respondent is Verizon Pennsylvania LLC, a telecommunications company.

3. The Altmans became Verizon telephone customers several decades ago.  (Tr. 11).

4. Complainants were and have been current on their Verizon bills. (Complainant 5).

5. The Altmans had copper line telephone service throughout their time as Verizon customers.  (Tr. 11).

6. The Altmans are an elderly couple, and Mr. Altman’s health status requires that he have a telephone to call 911 or a physician or hospital 24 hours a day.  (Tr. 4, 16, 18, Complainant 1).

7. Mr. Altman has difficulty hearing. 

8. Mrs. Altman does home-based tutoring for which she relies on her telephone.  (Tr. 22).

9. In February of 2015, the Altmans attempted to use their telephone and discovered that the phone service was not working.  (Tr. 16).

10. The Altmans used the telephone at the neighbor’s house to contact Verizon and let the company know that their telephone was not working.  (Tr. 15-16).

11. The Altmans’ telephone did not work for five days, from February 22, 2015 to February 26, 2015.  (Verizon 15, Tr. 16, 37).

12. The Altmans later used a payphone to contact Verizon to inform the company that their telephone line was not working; they were told that a transformer was out.  (Tr. 17). 

13. Mr. Altman told the Verizon representative about his health condition and the need for reliable telephone service.  (Tr. 38).

14. Mr. Altman was told that the phone would be repaired.  (Tr. 37-39).

15. One morning during this period that the Altmans were without service, at approximately 5:00 a.m., Mr. Altman developed breathing problems; Mrs. Altman contacted a neighbor and used a neighbor’s telephone to find a way to get Mr. Altman to an emergency room.  (Tr. 16, 37).

16. When a couple of days later the telephone was still not working, Mr. Altman had to travel by bus two miles away to use a pay phone to call Verizon about the repair.  (Tr. 38).

17. When Mr. Altman called on the third day, he had been told that his repair was taken out of the queue but that he would be placed in the queue again.  (Tr. 39).

18. In September of 2015, Verizon filed with the Federal Communications Commission a notice of its intent to retire copper in the Kirklyn Wire Center, which included the Altmans’ home address.  (Tr. 124, Verizon 4).

19. Verizon sent a letter to the Altmans on October 14, 2016 notifying them that the company was “upgrading” the network in the area, with an attachment describing the change as to an all fiber optic network.  (Verizon 6).

20. The letter states that a customer must contact Verizon within 30 days to avoid any interruption in current service.  (Verizon 6). 

21. The letter issued to the Altmans did not contain a date certain for when the 30 days expired.  (Tr. 168).

22. If after receiving the first letter a customer has not switched to fiber optics or taken some other action such as transferring to another provider or disconnecting service, Verizon will send an automated message to the customer announcing the migration to fiber.  (Tr. 168, Verizon 7).

23. Disruptions to the Altman’s telephone service increased in November of 2015 and notably occurred on November 12, 13, 16, 17, 18, 20 and 21, 2015.  (Tr. 23).

24. The disruptions were not caused by Network Transformation program migration to fiber optics work.  (Tr. 207).

25. The disruptions in the Altmans’ service included no telephone service periodically (“dead” telephone), static, buzzing and humming sounds.  (Tr. 52).

26. After receiving the notice that their phone would be shut off, the Altmans called Verizon and were told by Verizon personnel that they had to switch to fiber-optic service.  (Tr. 22).

27. On October 26, 2015, the Altmans filed an informal Complaint with the Commission’s Bureau of Consumer Services (BCS), stating that Verizon was threatening to shut off their service, that they had experienced a five day outage, that the backup unit batteries only last 8 hours and that Mr. Altman has critical health issues.  (Verizon 8). 

28. In response to the informal complaint filed by the Altmans, Kevin Organ, Associate Director in Charge of Network Transformations, spoke with Mr. Altman on November 12, 2015. 

29. In a November 13, 2015, letter to the Altmans, Verizon stated that in the case of an outage, the customer would have a dial tone to make calls if the customer had D batteries for the backup unit.  (Verizon 9). 

30. The letter states that Complainants had until December 15, 2015 before their service was subject to interruption.  (Verizon 9).  

31. The Altmans did not receive the November 15, 2015 letter from Verizon.  (Tr. 181-182). 

32. On November 24, 2015, the Altmans mailed a Formal Complaint against Verizon that was filed with the Commission on November 30, 2015.

33. A letter dated November 25, 2015 was sent to Verizon from the Office of Consumer Advocate reiterating that Mr. Altman had a medical problem that required continuous telephone service and asked that Verizon take steps not to suspend or terminate the Altman’s telephone service while their formal Complaint was pending.  (Verizon 11).

34. When Mr. Altman requested the 30-day extension of time that a flyer distributed by Verizon stated was available, the Verizon representative responded with a sales pitch for FIOS.  (Tr. 43).

35. When Mr. Altman called on another occasion for an extension and to explain his need for a reliable telephone because of his illness, he was eventually transferred to a supervisor who repeatedly asked him why he did not want FIOS.  (Tr. 45).

36. On November 18, 2016, Verizon mailed to the Altmans a post card informing them that they would have service disruption in seven days.  (Verizon 10).

37. The post card that the Altman’s received from Verizon indicating that their service would be disrupted in seven days was not clear as to the exact date of the seventh day.  (Tr. 168; A1).  

38. On or after November 20, 2016, the Altmans received the 7-day notice post card from Verizon.  (Tr. 24; Complainant 2).

39. Trouble with the telephone increased after the Altmans received the 7-day notice post card.  (Tr. 52).
40. A customer receiving the post card would not know the exact date that the service would be disrupted.

41. When Mr. Altman called Verizon following receipt of the post card, he was first told that he would be given until December 1, 2015.  (Tr. 50).

42. When Mr. Altman called Verizon again to seek an extension, he was told that he would have a 30 day extension and then later told that the extension was rescinded and that he had until December 16, 2015.  (Tr. 50-51).
43. Also in November of 2015, on more than one occasion for several days, Mr. Altman attempted to called Verizon, could not get through, and instead received a recording stating that his telephone number did not exist in the system.  (Tr. 52). 

44. A repairman sent to the Altmans’ home in November of 2015 told Mr. Altman that he was instructed not to repair the telephone unless they switched to FIOS.  (Tr. 53, 56). 

45. The Altman’s Verizon telephone service ended on or about December 1, 2015.  (Tr. 22).  
46. On December 3, 2015, Mrs. Altman received a bill from Verizon for $1.27; this bill included taxes.  (Tr. 73-74). 

47.  A corrected bill issued after December 3, 2015 shows a credit of $1.30 to the Complainants’ account.  (Verizon 13). 

48. Verizon deploys a battery backup unit for its fiber optics system to enable customers to use their voice services if there is a power outage.  (Tr. 119).

49. The backup unit requires 12 D cell batteries.  (Tr. 120).

50. The period of time that the battery backup provides power for telephone service depends upon the model and whether the customer turns off the unit when sleeping or the unit is otherwise not in use.  (Tr. 120).

51. Verizon provides the first set of 12 D batteries and the customer has to provide any batteries subsequently needed.  (Tr. 135).

52. A customer is required to turn the backup unit on and off.  (Tr. 120).

53. Internal documents indicate that Verizon did not plan to suspend Complainant’s service.  (Tr. 184-185, Verizon 11, Verizon 12).

54. That Verizon did not plan to suspend the service of the Altmans was not communicated to the Altmans. 

55. A service order to “port out” or transfer the Altmans telephone number to AT&T was dated December 1, 2015.  (Tr. 190, Verizon 13).

56. The Altmans were not informed that Verizon could have retained their telephone number for up to a year.  (Tr. 220). 

57. By the time of the hearing, Verizon had made the switch from copper to fiber mandatory as part of its Network Transformation Program in the Kirklyn Wire Center area.  (Tr. 161, 164).

DISCUSSION



The Code requires that:

Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.  Such service also shall be reasonably continuous and without unreasonable interruptions or delay.  Such service and facilities shall be in conformity with the regulations and orders of the commission.

66 Pa.C.S. § 1501.  


The statutory definition of “service” is to be broadly construed.  Country Place Waste Treatment Co., Inc. v. Pa. Publ. Util. Comm'n, 654 A.2d 72 (Pa. Cmwlth. 1995).  “Service, used in its broadest and most inclusive sense, includes any and all acts done, rendered, or performed, and any and all things furnished or supplied, and any and all facilities used, furnished, or supplied by public utilities, or contract carriers by motor vehicle, in the performance of their duties under this part to their patrons, employees, other public utilities, and the public, as well as the interchange of facilities between two or more of them . . .”  66 Pa.C.S.A. § 102.



Section 332(a) of the Public Utility Code, 66 Pa.C.S. § 332(a), provides that the party seeking relief from the Commission has the burden of proof.  Complainants seek relief from the Commission, and, therefore, have the burden of proof in this proceeding.



“Burden of proof” means a duty to establish a fact by a preponderance of the evidence, or evidence more convincing, by even the smallest degree, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950).


If a complainant establishes a prima facie case, the burden of going forward with the evidence shifts to the utility.  If a utility does not rebut that evidence, a complainant will prevail.  If the utility rebuts complainant’s evidence, the burden of going forward with the evidence shifts back to a complainant, who must rebut the utility’s evidence by a preponderance of the evidence.  The burden of going forward with the evidence may shift from one party to another, but the burden of proof never shifts; it always remains on a complainant.  Replogle v. Pennsylvania Electric Company, 54 Pa. PUC 528 (1980), and Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980).


If Respondent submits evidence of “co-equal” weight to counter Complainant’s evidence, Complainant has not satisfied the burden of proof unless additional evidence opposing Respondent’s evidence is presented.  Morrissey v. PA Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967), and Burleson v. Pa. Pub. Util. Comm’n. 66 Pa. Cmwlth. Ct. 282, 443 A.2d 1373 (1982), aff'd. 501 Pa. 443, 461 A.2d 1234.


Any decision of the Commission must be supported by substantial evidence.  See, e.g., Section 704 of the Administrative Agency Law, 2 Pa.C.S. § 704.  “Substantial evidence” is such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. Pub. Util. Comm’n., 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 194 Pa. Superior Ct. 278, 166 A.2d 96 (1961); and Murphy v. Comm., Dept. of Public Welfare, White Haven Center, 85 Pa. Commonwealth Ct. 23, 480 A.2d 382 (1984).
1. Copper Line Telephone Service


The Altmans would like to have Verizon copper wire telephone service restored.  Such a remedy is not available here.



The Altmans contend that “the telephone was the one utility that you can count on in blackouts, whiteout storms and natural disasters of all kinds.  Phones didn’t depend on electricity.  Now Verizon’s Fiber-optic system makes phone service vulnerable to the electric system.”  (Tr. 12).  They also contend that Mr. Altman has difficulty hearing and has problems hearing over wireless and fiber lines.  In support of this assertion, the Altmans reference In re Tech. Transitions, 30 FCC Rcd 9372, 9486 (F.C.C. 2015), which states:

Service for Individuals with Disabilities.  The importance of ensuring that consumers with disabilities can utilize assistive technologies over communications networks is indisputable.    There are several possible areas of impact of the transition on people with disabilities, such as (1) degradation of voice service quality that may compromise the ability of users who are hard of hearing to engage in a telephone conversation.

See Altman Main Brief at 3.


The Altmans also asserted that while Verizon gives its customers the first set of 12 D batteries for the fiber optic power backup unit, the 12 D batteries and maintaining service over an extended outage of days would be expensive and has resulted in a shift of the expense of supplying power during an emergency to the customer.
  Mr. Altman also challenged the length of time that Verizon contends that the batteries would last.  Mr. Altman argued that while Verizon assumes that a customer would conserve batteries by turning the backup unit off and on when needed, a customer will not turn the unit off during an emergency or natural disaster.  (Tr. 137).  The Altmans also suspected that their area was chosen to force all customers to switch to fiber optic because it is a low income area.  (Tr. 128-129). 



In response, Verizon presented the testimony of Verizon network operations director, Mr. McNabe.  About 12 years ago, the company began to build a fiber optic network for its services called FTTP, Fiber to the Premises.  (Tr. 100).  In 2012, rather than repair copper network problems, Verizon began to migrate customers to the fiber network.  (Tr. 100-101).  Verizon later determined that the company would remove customers remaining on the copper network to the fiber network.  (Tr. 101).  The Altmans’ service was in what Verizon calls the Kirklyn Wire Center, a geographic center or hub.  (Tr. 101).  Verizon decided that it would no longer have two networks and were taking all copper customers off the copper network in Kirklyn and moving them to the Fiber network.  (Tr. 101). 


Verizon now offers POTS (Plain Old Telephone Service) over fiber optics, FIOS service, which is high speed internet and video service, and FIOS digital voice service.  (Tr. 104).  According to testimony presented by the company, because Verizon is gradually deploying fiber throughout its network, Verizon copper line customers are only on copper lines for the last mile or so of the service network.  (Tr. 106). 


As far as which areas were chosen for migration, Mr. McNabe testified that they looked at neighborhoods with the lowest usage of copper wire service.  (Tr. 141, 153).  Mr. McNabe and Mr. Organ, Verizon Associate Director of Network Transformation, further contend that fiber optic lines are economical for the company and better for the environment.  (Tr. 111, 205). 


It is also Verizon’s position that the battery powered back up unit addresses the concerns of the Altmans regarding power outages.  Mr. McNabe testified that the unit with 12 batteries will provide “generally between 20 to 26 hours of operation.”  (Tr. 120).  Mr. Organ testified that it would provide up to approximately 20 hours.  (Tr. 177). 


The Altmans express practical and genuine concerns about the fiber optic system.  Mr. McNabe confirmed the Altmans’ belief that if a customer loses power, with a corded telephone over a copper network, the telephone would still work because Verizon would power the service with back-up power.  (Tr. 118).  However, the remedy sought by the Altmans, restoration of their copper wire service, is not available.



Verizon filed notice of the Kirklyn Wire Center migration to fiber with the Federal Communications Commission in September of 2015.  (Tr. 125).  According to Mr. McNabe, at the time of the hearing, Verizon had almost completed its migration to fiber in the Altmans’ Kirklyn Wire Center.  Only about six percent of customers remained on copper service at that time.  (Tr. 127, 154).  



Requiring the company to restore the Altmans’ copper line seems unfeasible given the status of the migration in the area.  Also, after making a decision to migrate its copper service to fiber optic in the Kirklyn Center area, Verizon filed its Notice of Network Change with the Federal Communications Commission (“FCC”) under 47 C.F.R. Section 51.325-335 as required at that time.  See Wireline Competition Bureau Short Term Network Change Notification Filed by Verizon Pennsylvania LLC, WC Docket No. 15-204, Report No. NCD-2479 (August 25, 2015).  There was no showing that Verizon failed to comply with FCC requirements or that the company did not meet its Pennsylvania General Assembly reduced obligations under 66 Pa.C.S. § 3011, et seq.
  Moreover, there are no Commission laws, regulations or Orders regarding copper line availability or migration upon which to base an order to Verizon to restore the Altmans’ copper line telephone service.  


There is no authority upon which to provide the remedy that the Altmans seek and therefore, they cannot prevail here.  

2. Notices of Discontinuance of Complainants’ Copper Wire Telephone Service


The Altmans contest the notices that they received regarding the migration from copper to fiber optic.  They state that they felt intimidated and threatened.  There is no prima facie case here.  



Verizon sent the Altmans several notices about the company migration from copper to fiber optic in the Kirklyn wire center.  Verizon asserts that the notices were permitted under 52 Pa.Code Section 64.61, which allows suspension of telephone service where there is an “unreasonable refusal to permit access to service.”  


The notices sent to the Altmans pertained to the migration to fiber network underway.  The facts and circumstances discussed herein do not lend to a conclusion that the Altmans were unreasonably refusing Verizon access as contemplated in that section and therefore Section 64.61 is inapplicable.  In any event, issuance of such notices after the Altmans filed their informal complaint on October 26, 2015 would have been void and in violation of 52 Pa.Code Section 64.73, which provides that Verizon: 

(a) . . . shall not mail or deliver a notice of suspension if a notice of dispute, as defined in § 64.2 (relating to definitions), has been filed and is unresolved and if the subject matter of the dispute forms the grounds for the proposed suspension. . . 

(b)
A notice mailed or delivered contrary to the requirements of this section shall be void.


The Commission has issued no regulations or rules particular to notice given to customers when there is copper to fiber migration in Pennsylvania.
  The notices sent to the Altmans, in and of themselves, were not violations of the Public Utility Code, regulations or an Order of the Commission.  

3. Service interruptions and problems


The Altmans contend that they experienced telephone service problems in February 2015 and in the Fall of 2015.  A utility’s required response to telephone line trouble is addressed in 52 Pa.Code § 63.57 as follows:

§ 63.57. Customer trouble reports 

(a)
A public utility shall respond to and take substantial action to clear out-of-service trouble of an emergency nature whenever the outage occurs, within 3 hours of the reported outage consistent with the needs of customers and personal safety of utility personnel.

(b)
A public utility shall respond to and take substantial action to clear other out-of-service trouble, not requiring unusual repair, within 24 hours of the report, except for isolated weekend outages affecting fewer than 15 customers in an exchange or where the customer agrees to another arrangement.

(c)
A public utility shall keep commitments made to its customers and applicants, unless timely notice of unavoidable changes is given to the customer or applicant or a reasonable attempt is made to convey the notice.

(d)
If unusual repairs are required or other factors preclude the prompt clearing of reported trouble, reasonable efforts shall be made to notify affected customers.

.  .  .

Also, Commission regulations at 52 Pa.Code § 63.63(a), provide in pertinent part:

(a)
A public utility shall furnish, operate and maintain facilities adequate to provide acceptable transmission of communications.  Transmission shall be at adequate volume levels and free of excessive distortion, noise and cross-talk.

a. February 2015 loss of service and delay in repair


There is no dispute that in February of 2015, the Altmans were without telephone service for five days.  Both the testimony of the Altmans and the records of Verizon confirm this.  (Verizon 15).  The record also shows that the Altmans’ telephone was out of service Sunday thru Thursday, far beyond the three or 24 hours within which the company should repair a line as set forth in § 63.57.  This established a prima facie case.


Verizon responded that there was a group outage caused by a wet cable failure that affected other customers as well as the Altmans.  (Tr. 202, Verizon 15).  Mr. Organ testified that a fix for such a situation can take a day, two days, a week or more than a month.  (Tr. 203). 



Verizon cannot overcome the facts supporting the Altmans’ case, however.  The Altmans credibly testified that they had to call the company several times throughout the five day period that they were without service.  Also, there was no testimony or showing by Verizon as to why or if an extended amount of time was required for this particular repair.  


Further, in violation of § 63.57(d),Verizon did not notify the Altmans that unusual repairs were required or that other factors precluded the prompt clearing of reported trouble.  The record does not support a finding that Verizon contacted or attempted to contact the Altmans about the outage and extended time required for the repair.  There were no Verizon service visits and there was no evidence of efforts to contact or notify the Altmans by USPS or other means.


Moreover, when the Altmans called Verizon to inquire about the delay in repairing their service, they were told that they had been removed from the repair list.  No justification for this was presented by the company.  The Complainants prevail on this claim.

b. Fall 2015 line distortions and loss of service


The Altmans also established a prima facie case on their claim that they were without service periodically and also had difficulty using the telephone because of buzzing, static and other noise in the Fall of 2015.  The difficulty began in October and continued through the end of their Verizon service.  They further testified that this interference increased over time and substantially increased after they received notices to switch to fiber optic telephone service.  The Complainants suggest that Verizon created these problems with their telephone line to lead them to switch to fiber optics.  (Tr. 50-53).


In rebuttal, Verizon contends that there was no problem with the Altmans’ line.  Mr. Organ testified that static on the line was not caused by the migration to fiber process and that the Altmans were offered but declined switching to fiber optic.  Mr. Organ also testified that there is up to 70% reduction in static on fiber optic telephone service.  (Tr. 207-208).


Whatever the reason or source of the noise problems, the records establish that Verizon violated 52 Pa.Code § 63.63(a).  Verizon’s records show that Mr. Altman called on November 16, 2015 to report “static on the line all week.”  (Verizon 15).  Not until November 18, 2015 did Verizon test the line and or verify that it was “ok.”  (Verizon 15).  Also, Verizon records suggest that the company did not always “respond and take . . . action” during this period.  (52 Pa.Code § 63.57(b)).  Although the Complainants called about trouble on their line “all week,” on at least one occasion, the company did not take note that there was trouble on the Altmans’ line by issuing a “trouble ticket” to prompt repair action.  (Verizon 15). 


The Altmans kept note of several particular days that they experienced noise and service problems – November 12, 13, 16, 17, 18 20 and 21, 2015.  Additionally, Mr. Altman credibly testified that he called Verizon over several days in November and could not get through and that during that period he received a voice message that his telephone number “no longer existed.”  Supporting his testimony is a note in the Verizon record dated November 28, 2015 that the Altmans had “trouble getting thru 5 days ago. . .”


At the least, throughout November of 2015, Verizon did not furnish, operate and maintain facilities adequate to provide acceptable transmission of communications and provide adequate transmission free of excessive distortion, noise and cross-talk, in violation of § 63.63(a).  As Mr. Organ testified, the migration work did not cause these problems; the migration also does not relieve Verizon of its duty to provide adequate, reliable service.  The Altmans prevail on this claim. 

4. Reasonable Service


The facts and circumstances under which the Altmans ended their Verizon service demonstrate unreasonable service on the part of Verizon.  


Public utilities are required to provide reasonable service.  Section 1501 provides:

Character of service and facilities

Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public. Such service also shall be reasonably continuous and without unreasonable interruptions or delay. Such service and facilities shall be in conformity with the regulations and orders of the commission.

66 Pa.C.S. § 1501.



The Altmans aver that Verizon effectively ended their service.  Based on their communications with Verizon staff and the seven day notice received, they were afraid that they would lose their service and number at any moment and therefore transferred their number to AT&T.  It is the Company’s position that it did not terminate the Altman’s copper service.  Mr. Organ testified that the Altman’s service was to be taken off the discontinue, migrate list and that following the filing of a complaint with the PUC, the December suspension of service date was no longer in effect.


Although, technically Verizon did not end the Altman’s service, the company did so essentially.  Verizon issued and conveyed multiple and conflicting end dates to the Altmans.  The Altmans were told by telephone and letters that their phone would be disconnected:  1) 30 days after receipt of the letter in October, 2) by December 1, and 3) by December 15, 2015.  Their last communication on the subject was the undated post card sent by Verizon in late November of 2015 indicating that the Altmans’ service would be cut off in an unspecified “seven days.”  Needing their number for medical emergencies and tutoring services, the Altmans scrambled to preserve their number and ended up obtaining an AT&T account where they could retain their telephone number.


There is evidence that Verizon did not intend to terminate the Altmans on December 1 and that Verizon would have retained the Altman’s number for up to a year in case the Altmans wished to have Verizon service.  (Tr. 192, 210-215).  However, none of this information was conveyed to the Altmans.  The failure to communicate this to the Altmans resulted in the Altmans transferring their service.  This and the multiple, confusing notices, particularly the seven day notice, add up to unreasonable service under Section 1501.

5. Credit or Refund


Complainants are troubled that they received a bill and associated taxes after they no longer had Verizon telephone service and contends that they should have received a credit for the period that they were without service.


Section 1312(a) of the Code, which provides for refunds as follows:

If, in any proceeding involving rates, the commission shall determine that any rate received by a public utility was unjust or unreasonable, or was in violation of any regulation or order of the commission, or was in excess of the applicable rate contained in an existing and effective tariff of such public utility, the commission shall have the power and authority to make an order requiring the public utility to refund the amount of any excess paid by any patron, in consequence of such unlawful collection . . . together with interest at the legal rate from the date of such excessive payment . . . .

66 Pa.C.S. § 1312(a).  The term “rates” is defined by Section 102 of the Code as “every . . . charge . . . or other compensation whatsoever of any public utility . . . made, demanded, or received for any service within this act, offered, rendered, or furnished by such public utility . . . and any rules, regulations, practices, classifications or contracts affecting any such compensation, charge, fare, toll, or rental.” 



The Code also provides:

(b) Overbilling.  When an overbilling occurs, the LEC shall credit the customer’s account in the amount of the overbilling, including applicable taxes, for up to 4 years before discovery of the overbilling, unless the customer requests reimbursement in one lump sum. 

52 Pa.Code § 64.19.  


The Altmans initially established a prima facie case.  The Complainant received a Verizon bill dated December 3, 2015 with a charge of $1.27.  (Complainant 5).  However, a January 6, 2016 bill issued to the Altmans shows a credit of $2.57, resulting in $1.30 owed by Verizon to the Altmans.  (Complainant 5, Verizon 13).  



It is not clear whether or not Verizon issued a refund to the Complainants.  The Order here will require Verizon to make that determination and, if there is an amount due and owing, issue a refund to the Altmans or a credit to their account if they again choose Verizon as a provider.     

6.
Civil Penalty



The Public Utility Code provides for penalties where there is a Code violation.  It states in relevant part:

If any public utility ... shall violate any of the provisions of this part, or shall do any matter or thing herein prohibited; or shall fail, omit, neglect or refuse to obey, observe, and comply with any regulation or final direction, requirement, determination or order made by the Commission, ... such public utility, person or corporation for such violation, omission, failure, neglect, or refusal, shall forfeit and pay to the Commonwealth a sum not exceeding $1,000, to be recovered by an action of assumpsit instituted in the name of the Commonwealth. In construing and enforcing the provisions of this section, the violation, omission, failure, neglect, or refusal of any officer, agent, or employee acting for, or employed by, any such public utility, person, or corporation shall, in every case be deemed to be the violation, omission, failure, neglect, or refusal of such public utility, person or corporation.

66 Pa.C.S. § 3301(a).  The factors to be considered in determining a penalty are: 
(1)
Whether the conduct at issue was of a serious nature... such as willful fraud or misrepresentation, the conduct may warrant a higher penalty.  When the conduct is less egregious, such as administrative filing, or technical errors, it may warrant a lower penalty.

(2)
Whether the resulting consequences of the conduct at issue were of a serious nature such as personal injury or property damage, the consequences may warrant a higher penalty.

(3)
Whether the conduct at issue was deemed intentional or negligent.  This factor may only be considered in evaluating litigated cases.  When conduct has been deemed intentional, the conduct may result in a higher penalty.

(4)
Whether the regulated entity made efforts to modify internal practices and procedures to address the conduct at issue and prevent similar conduct in the future.  These modifications may include activities such as training and improving company techniques and supervision.  The amount of time it took the utility to correct the conduct once it was discovered and the involvement of top-level management in correcting the conduct may be considered.

(5)
The number of customers affected and the duration of the violation.

(6)
The compliance history of the regulated entity which committed the violation.  An isolated incident from an otherwise compliant utility may result in a lower penalty, whereas frequent, recurrent violations by a utility may result in a higher penalty.

(7)
Whether the regulated entity cooperated with the Commission's investigation.  Facts establishing bad faith, active concealment of violations or attempts to interfere with Commission investigations may result in a higher penalty.

(8)
The amount of the civil penalty of fine necessary to deter future violations.  The size of the utility may be considered to determine an appropriate penalty amount.

(9)
Past Commission decision in similar situations.

(10)
Other relevant factors.

52 Pa.Code § 69. 1201(c).  See also Joseph A. Rosi v. Bell Atlantic-Pennsylvania, Inc., Docket No. C-00992409 (Order entered March 16, 2000), 2000 WL 1407936 (Pa. P.U.C.).  On November 29, 2007, the Commission adopted, Final Policy Statement for Litigated and Settled Proceedings Involving Violations of the Public Utility Code and Commission Regulations; Docket No. M-00051875, 37 Pa. B. 6755 (Order published December 22, 2007) (52 Pa.Code Chapter 69).  


The following violations are found here:

a. February 2015 delay in repair, in violation of 52 Pa.Code § 63.57. 

b. Fall 2015 line distortions and loss of service, in violation of 52 Pa.Code § 63.57.

c. Unreasonable Service with respect to the confusing notices sent by Verizon and the Altmans ending their Verizon service as a result, in violation of 66 Pa.C.S. §1501.  


The applicable penalties will be discussed for each violation individually.

1) February 2015 loss of service and delay in repair, in violation of 52 Pa.Code § 63.57 and § 63.63(a).


The Altmans were without service from Sunday, February 22, 2015 through Thursday, February 26, 2015.  This violation was of a serious nature given that the Altmans are an elderly couple with medical issues that required reliable and continuous telephone access to contact 911, doctors and hospitals and that Verizon records show that the company was aware of this.  This was also a violation with severe consequence – their telephone was not working when Mr. Altman needed to contact medical assistance. 


Adding to the penalty is that Verizon did not notify the Altmans that their situation was one that would require a delayed fix of their line, although there is a note in customer contacts dated February 25, 2016 which states that Verizon was to contact the Altmans about the migration.  Also, Verizon did not establish extenuating circumstances for this particular line problem. 



Mr. Altman became aware of the delay when he called the company, after taking a bus to a payphone to make the call.  There is no evidence that a service visit was made or that anything regarding the problem was mailed to the Altmans. 



When Mr. Altman called, he was then told that he had been taken out of the repair queue but would be placed back on the list for repair.  Following the company placing him back on the repair list, the repair was made in only one day. 


Allowing Verizon Sunday and one day of repair, the penalty is $1,000 per day for the three remaining days or $3,000.  A similar penalty was issued in Joan Linn v. Verizon Pennsylvania LLC, 2015 Pa. PUC LEXIS 180 (Pa. PUC 2015)
2) Fall 2015 line distortions and loss of service, in violation of 52 Pa.Code § 63.57.


In the Fall of 2015, the Altmans had numerous days of static and distortion and also could not contact Verizon using their telephone for several days.  This violation did not result in the serious consequences of the February 2015 violation; however, the Altmans remained in need of clear and reliable telephone service due to Mr. Altman’s health and Mrs. Altman’s home-based tutoring.  There was no active concealment at issue here and there is no evidence of customers other than the Altmans affected.  Troubling, however, is the credible testimony of Mr. Altman that a Verizon service repairman stated that he was instructed not to repair copper wires or the line unless they switched to fiber optic service.  This brings into question Verizon’s assertion that the company would have allowed the Altmans’ to retain copper wire service through February of 2016.  Also of concern is that there was a delay in addressing the service calls of the Altmans. 


The Altmans kept note of seven particular days when they had distortions or noise in the telephone line.  The record shows that Verizon took steps to clear the line on two of those days.  (Verizon 15, Verizon 16). 


The penalty here is $300 per day for each of the five remaining days or $1,500.  A similar penalty was imposed in James F. Hill v Verizon Pennsylvania LLC, 2014 Pa. PUC LEXIS 449 (Pa. PUC 2014).

3) Unreasonable Service, in violation of 66 Pa.C.S. §1501.  


The violation here can be considered one of misrepresentation.  Verizon provided the Altmans with conflicting information and notice dates regarding the migration and Verizon failed to inform the Altmans that the company did not intend to suspend their service on December 1, 2015 and that the company would preserve their telephone number for up to a year.  This caused the Altmans to change their telephone number to a wireless provider.  There was no health emergency here.  However, it appears that given that Mr. Altman has trouble hearing, a Verizon POTS service would have been better served the Altmans than their current wireless service.  


The failure to communicate with the Altmans was negligent rather than a deliberate act of Verizon.  Also, Verizon has since modified its procedures.  As Mr. Organ testified, Verizon has been prompted to revise its processes for elderly customers and has “added an additional letter with a different type of additional messaging and then we provided an additional telephone call to them directly, in effort to help them through the transition.”  Also, Verizon has added a date certain to the 30 day notice letter and seven day notice post card.  (Tr. 168, 241-242).


The penalty here is $250.  In James H. Joseph v. Verizon Pennsylvania, Inc., 2014 Pa. PUC LEXIS 112 (Pa. PUC 2014), where Verizon essentially did not effectively communicate with the customer, a higher penalty of $1,500 was issued.  There were no mitigating factors present in Joseph. 



In addition to the penalty here, the order will require Verizon to provide the Altmans with its current POTS telephone service, if not declined by the Altmans, at the cost that they would have incurred had they remained Verizon customers.  According to Mr. McNabe, the migration and backup unit are free to customers.  (Tr. 155-158).

In conclusion, the recommended penalty is a total of $3,750.  This civil penalty is in the public interest for reasons set forth above.

CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa.C.S. § 701.

2.
Section 332(a) of the Public Utility Code, 66 Pa.C.S. § 332(a), provides that the party seeking relief from the Commission has the burden of proof.  



3.
A Respondent presenting evidence of “co-equal” weight to refute Complainant’s evidence will prevail absent the Complainant presenting additional opposing evidence opposing.  Morrissey v. PA Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967), and Burleson v. Pa. Pub. Util. Comm’n. 66 Pa. Commonwealth Ct. 282, 443 A.2d 1373 (1982), aff'd. 501 Pa. 443, 461 A.2d 1234.


4.
The offense must be a violation of the Public Utility Code, the Commission’s regulations, or an outstanding order of the Commission.  66 Pa.C.S. § 701.



5.
Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.  Such service also shall be reasonably continuous and without unreasonable interruptions or delay.  Such service and facilities shall be in conformity with the regulations and orders of the commission.  66 Pa.C.S.A. § 1501.



6.
The statutory definition of “service” is to be broadly construed.  Country Place Waste Treatment Co., Inc. v. Pa. Pub. Util. Comm'n, 654 A.2d 72 (Pa. Cmwlth. 1995).


7.
Service, used in its broadest and most inclusive sense, includes any and all acts done, rendered, or performed, and any and all things furnished or supplied, and any and all facilities used, furnished, or supplied by public utilities, or contract carriers by motor vehicle, in the performance of their duties under this part to their patrons, employees, other public utilities, and the public, as well as the interchange of facilities between two or more of them.  66 Pa.C.S.A. 102.



8.
Respondent has rendered inadequate service in violation of 66 Pa.C.S. § 1501.

9.
Respondent violated 52 Pa.Code § 63.63(a) by not furnishing facilities adequate to provide acceptable transmission of communications that were free of excessive distortion, noise and static. 

10.
Respondent did not respond to and take substantial action to clear out-of-service trouble of an emergency nature whenever the outage occurs, within 3 hours of the reported outage or within 24 hours of the initial report as required.  52 Pa.Code § 63.57.

11.
Respondent did not make reasonable efforts to notify the Complainants that unusual repairs are required or that other factors precluded the prompt clearing of reported trouble.  52 Pa.Code § 63.57.

12.
A customer is entitled to a refund or credit when overcharged for service.  66 Pa.C.S. § 1312(a); 52 Pa.Code § 64.19.


13.
Respondent should pay a civil penalty of $3,750 after entry of a final order in this matter.  66 Pa.C.S. § 3301. 


14.
Complainants did not meet their burden of proof to establish that their bills were incorrect.  66 Pa.C.S. § 332(a).



15.
Complainants did not meet their burden of proof to show that notices of migration issued by Verizon are in violation of any statute, regulation or Commission order.  66 Pa.C.S. § 332(a).



16.
Complainants did not meet their burden of proof to establish that copper wire service should be restored.  66 Pa.C.S. § 332(a).

ORDER

THEREFORE,
IT IS ORDERED:

1. That the Complaint of Neil and Gilda Altman v. Verizon Pennsylvania, LLC at Docket No. Docket No. C-2015-2515583 is sustained in part and denied in part.  

2. That the claim that the Respondent provides inadequate service and failed to take substantial action to clear trouble on their telephone line in February of 2015 is sustained.

3. That the claim that the respondent did not furnish facilities adequate to provide transmissions of communications in the Fall of 2015 is sustained.

4. That to the extent that the complaint raises an issue of unreasonable service and unreasonable and inadequate communication with the Complainants that led the Complainants to transfer their telephone number to another provider, the complaint is hereby sustained.

5. That within 45 days of the Final Order in this matter, Respondent provide POTS telephone service to Complainants with the same telephone number previously used by Complainants when Verizon customers, at the same cost that would have applied to the Complainants’ account in November of 2015 had Complainants remained Verizon customers, unless declined in writing by the Complainants.

6. That within 30 days of the Final Order, Verizon will determine whether the credit reflected in the January 2016 bill to Complainants was refunded.

7. That if it is determined that a refund or credit was not issued to the Altmans, Verizon will issue a refund or credit, if the Altmans become Verizon customers, within 30 days of that determination.  

8. That Verizon Pennsylvania LLC is directed to pay a civil penalty of $3750 by certified check or money order payable to the “Commonwealth of Pennsylvania” within 30 days after service of the Commission’s Final Order in this matter, forwarded and payable to:

Pennsylvania Public Utility Commission

P.O. Box 3265

Harrisburg, PA  17105-3265

9. That all other claims against Verizon are denied and dismissed.

Date:  July 25, 2016 





/s/













Darlene Davis Heep








Administrative Law Judge
� 	According to testimony presented by the company, Verizon still offers POTS (Plain Old Telephone Service), basic telephone service, the same service provided on copper now provided on fiber.  Verizon also offers FIOS services, which are high speed internet and can be a video service.  Verizon also offers a voice service called FIOS digital voice.  (Tr. 103-105).


� 	Mr. Organ testified that one would need two or three sets of batteries in an extended power outage.  (Tr. 239).  Mr. Altman estimated that it would cost him approximately $225 to purchase batteries for a three day outage.  (Tr.140). 


�  	In 2004, the General Assembly modified Chapter 30 and the obligations thereunder. 


� 	The Federal Communications now requires that customers be given 90 days’ notice of a migration.  See 80 FR 63322.
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