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OPINION AND ORDER

BY THE COMMISSION:

		Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions filed by Andrew Starr (Complainant or Mr. Starr) on March 1, 2016, in response to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Stephen K. Haas issued on February 19, 2016.  PECO Energy Company (PECO or Company) filed Replies to Exceptions on April 6, 2016.[footnoteRef:1]  For the reasons stated below, we will grant the Motion, deny the Complainant’s Exceptions and adopt the ALJ’s Initial Decision.   [1: 	 	PECO contends it was not served with the Exceptions and concurrent with the filing of its Replies to Exceptions submitted a Motion to File Reply Exceptions Nunc Pro Tunc (Motion).    ] 

History of the Proceeding

		On November 27, 2015, Mr. Starr filed a Formal Complaint against PECO alleging that the Company was attempting to force him to receive a smart meter at his residence and was threatening to terminate his service because of his unwillingness to allow its installation.  The Complainant also alleged that smart meters emit dangerous radiation which could threaten the health of his children.  Mr. Starr clarified that his Complaint is not an opt-out request because he was never offered a meter and did not opt in to the program.  Rather, he averred that he is not consenting to the installation of a smart meter at his residence.   Mr. Starr attached various documents to his Complaint which purportedly support his contention of smart meters causing adverse health effects.[footnoteRef:2]  In his conclusion, the Complainant stated: [2: 	 	According to Mr. Starr, the supporting materials attached to his Complaint, which include research abstracts and summaries, evidence the health dangers of electromagnetic field (EMF) and radio frequency radiation and other technologies upon which most smart meters operate.  Complaint Attachment at 1-18.    	] 


	In light of the overwhelming, dramatic and current evidence supporting the negative aspects of dangerous, non-thermal, non-ionizing, pulsed microwave radiation and associated dirty electricity that are endlessly emitted by smart meters 24/7/365, and the health effects associated with this radiation, and the resulting inability to protect my children from this dangerous radiation with an installed meter, I hereby request a “cease and desist” to the forced implementation of a smart meter and a return to the normal service of an analog meter as originally contracted by PECO.          

Complaint Attachment at 19.

	On December 11, 2015, PECO filed an Answer with New Matter and Preliminary Objections.  In the Answer, PECO averred that, in accordance with Act 129 of 2008 (Act 129), it was required to install Advanced Metering Infrastructure (AMI) meters for all of its current Automated Meter Reading (AMR) customers by the end of 2014.  PECO asserted that the Complaint should be dismissed as a matter of law.  Answer at 3.  

	In its New Matter, PECO indicated that the Complainant requested to opt out of smart meter installation because he believes the meter emits harmful EMF, but that an opt-out is not an option under any controlling authority.  PECO stated that an opt-out is not provided for under PECO’s smart meter installation plan[footnoteRef:3] that was approved by the Commission,[footnoteRef:4] under Act 129, or under the Commission’s June 18, 2009 Order establishing standards for which each electric distribution company (EDC) with more than 100,000 customers must file smart meter technology procurement and installation plans.[footnoteRef:5]  Answer at 3-5.   [3:  	See Petition of PECO Energy Company for Approval of its Smart Meter Technology Procurement and Installation Plan, Docket No. M-2009-2123944 (Smart Meter Plan).]  [4:  	See Petition of PECO Energy Company for Approval of its Smart Meter Technology Procurement and Installation Plan, Docket No. M-2009-2123944 (Order entered May 6, 2010) (PECO Smart Meter Plan Order).]  [5:  	See Smart Meter Procurement and Installation, Docket No. 
M-2009-2092655 (Implementation Order entered June 24, 2009) (Smart Meter Procurement and Installation Order).] 


	PECO contended that the absence of an opt-out was further underscored by legislation introduced in the current session of the Pennsylvania General Assembly that seeks to amend Act 129 to provide for an opt out provision but which has not been acted on.  Id. at 5.  Consequently, PECO argued that, because the Company was operating in accordance with state law and a Commission Order, no legal basis existed for the Complaint and dismissal as a matter of law is appropriate.  Moreover, PECO argued that the issue of smart meters and a customer’s ability to opt out of installation due to health concerns has been rejected by the Commission.  The Company also contended that PECO’s right to terminate a customer’s service pursuant to its tariff for refusal to allow installation due to health concerns has been determined not to constitute a Public Utility Code (Code) violation.  Answer at 7-8.    

	In the Preliminary Objections, PECO contended that the Complaint should be dismissed under our Regulations at 52 Pa. Code § 5.101(a)(4) for legal insufficiency.   PECO reiterated its position that its installation of smart meters was compelled by its Smart Meter Plan, the PECO Smart Meter Plan Order, the Commission’s Smart Meter Procurement and Installation Order, and Act 129, none of which allow for a customer to opt out of smart meter installation.  PECO also further addressed the fact that lack of action by the General Assembly on draft legislation to provide for an opt-out underscored its position.  Preliminary Objections at 3-8.  

	PECO also cited numerous Commission orders in which complaints against smart meter installation were dismissed upon preliminary objection.[footnoteRef:6]  Id. at 9-10.  PECO reiterated that it has the right to terminate service to a customer who fails to permit access to Company property for purposes of installation or removal, that the Complainant is subject to termination consistent with its tariff, and that the Complainant is not entitled to relief under the law.  Id. at 11.   [6:  	See Maria Povacz v. PECO Energy Company, Docket No. C-2012-2317176 (Order entered January 24, 2013) (Povacz); Theresa Gavin v. PECO Energy Company, Docket No. C-2012-2325258 (Order entered January 24, 2013); Jeff Morgan v. PECO Energy Company, Docket No. C-2013-2356606 (Final Order entered July 23, 2013); Thomas McCarey v. PECO Energy Company, Docket No. C-2013-2354862 (Final Order entered September 26, 2013) (McCarey); Renney Thomas v. PECO Energy Company, Docket No. C-2012-2336225 (Final Order entered December 31, 2013); Ellen Donnelly v. PECO Energy Company, Docket No. F-2013-2330663 (Final Order entered March 18, 2014); and Gerald H. Smith v. PECO Energy Company, Docket No. C-2014-2443198 (Order entered April 23, 2015).  ] 


		On December 28, 2015, the Complainant filed an Answer to PECO’s Preliminary Objections reiterating that his Complaint is not an opt-out of the smart meter installation but rather a refusal to consent to its installation at his residence.  In addition, Mr. Starr argued that the installation of a smart meter in his residence is not mandatory, citing to Section 2807(f)(2) of the Code, 66 Pa. C.S. § 2807(f)(2), the legislative history of Act 129, the Pennsylvania Constitution, our Regulations, legal dictionary definitions and various caselaw.  Additionally, the Complainant contended that the Commission must consider the technical and peer review materials detailing the health effects associated with smart meters as true for purposes of evaluating the preliminary objections.  Answer to Preliminary Objections at 1-9.  

		In the Initial Decision, issued February 19, 2016, ALJ Haas sustained the Preliminary Objections and dismissed the Complaint.  As previously noted, the Complainant filed Exceptions on March 1, 2016.  PECO filed Replies to Exceptions on April 6, 2016.  Also on April 6, 2016, the Company filed its Motion contending that it was not served with the Exceptions and requesting the acceptance of its late-filed Replies to Exceptions.  On April 25, 2016, Mr. Starr filed an answer to PECO’s Motion.[footnoteRef:7]   [7: 	 	Upon review, the Complainant’s Exceptions do not list the Company in the certificate of service and do not otherwise indicate that PECO was served with the Exceptions.  Moreover, Mr. Starr’s answer to the Motion sets forth arguments in apparent response to PECO’s Replies to Exceptions but does not indicate an objection to the Motion.  Under these circumstances, we will grant the Motion and accept the late filed Replies to Exceptions.  Additionally, we will not consider the Complainant’s answer to the Motion because our Regulations do not permit a party to file a response to Replies to Exceptions.  ] 

		
Discussion

Initially, we note that any issue or Exception that we do not specifically delineate shall be deemed to have been duly considered and denied without further discussion.  It is well-settled that the Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984). 
		In his Initial Decision, ALJ Haas made six Findings of Fact and reached twelve Conclusions of Law.  I.D. at 2-3, 6-8.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

Legal Standards

Section 5.101 of our Regulations, 52 Pa. Code § 5.101, sets forth the grounds for granting preliminary objections.  That section provides as follows: 

§ 5.101.  Preliminary objections.

(a)	Grounds. Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:
[bookmark: 5.101.] 	(1)	Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding. 
   	(2)	Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter. 
   	(3)	Insufficient specificity of a pleading. 
   	(4)	Legal insufficiency of a pleading. 
   	(5)	Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action. 
	(6)	Pendency of a prior proceeding or agreement for alternative dispute resolution.


(7)	Standing of a party to participate in the proceeding.
 
52 Pa. Code § 5.101(a).

Commission procedure regarding the disposition of preliminary objections is similar to the procedure utilized in Pennsylvania civil practice.  A preliminary objection in civil practice seeking dismissal of a pleading will be granted only where relief is clearly warranted and free from doubt.  Interstate Traveller Services, Inc. v. Pa. Dep’t of Environmental Resources, 486 Pa. 536, 406 A.2d 1020 (1979).  The moving party may not rely on its own factual assertions, but must accept for the purposes of disposition of the preliminary objection all well-pleaded, material facts of the other party, as well as every inference fairly deducible from those facts.  County of Allegheny v. Commonwealth of Pa., 507 Pa. 360, 490 A.2d 402 (1985).  The preliminary objection may be granted only if the moving party prevails as a matter of law.  Rok v. Flaherty, 527 A.2d 211 (Pa. Cmwlth. 1987).  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Dep’t of Auditor General, et al. v. State Employees’ Retirement System, et al., 836 A.2d 1053, 1064 (Pa. Cmwlth. 2003) (citing Boyd v. Ward, 802 A.2d 705 (Pa. Cmwlth. 2002)).

ALJ’s Initial Decision 

		The ALJ initially addressed the preliminary objection standards and noted that to establish legal sufficiency of a pleading, the Complaint must set forth a clear and concise statement of the act or omission that is its subject.  Further, the ALJ explained that in order for Mr. Starr to ultimately prevail, there must be a statute, regulation or order which the Commission is authorized to enforce; and the Complaint must set forth the actions of the Company alleging violations of any law over which the Commission has jurisdiction to administer.  The ALJ determined that the allegations in the Complaint failed to meet this standard.  I.D. at 5 (citing 66 Pa. C.S. § 701; 52 Pa. Code § 5.21(a)).

		The ALJ explained that Act 129 required EDCs to file smart meter procurement and installation plans with the Commission.  PECO filed its required Smart Meter Plan and the Commission approved it pursuant to the PECO Smart Meter Plan Order.  According to the ALJ, by installing smart meters at the residences of the Company’s customers, PECO was complying with applicable Commission orders and the statute that requires it.  I.D. at 5.  

		The ALJ also cited to numerous cases in which the Commission has consistently held that neither Act 129 nor any Commission orders have recognized the ability to provide exemptions to the smart meter requirement.[footnoteRef:8]  Furthermore, the ALJ distinguished Kreider v. PECO Energy Company, Docket No. P-2015-2495064 (Order entered September 3, 2015) (Kreider).  In Kreider, the ALJ explained, the Commission affirmed the ALJ’s decision to permit the complainant’s testimony regarding the health symptoms suffered after the installation of a smart meter at her residence.  According to the ALJ, Kreider is distinguishable from this case because the specific physical symptoms were alleged to have been caused by the smart meter.  Further, the ALJ noted that Kreider was not intended to create a broad precedent.  I.D. at 6.   [8: 		See, e.g., Griffin v. Metropolitan Edison Company, Docket No. 
C-2012-2300172 (Final Order entered July 31, 2012); Brake v. West Penn Power Company, Docket No. C-2013-2367308 (Order entered November 14, 2013); Drake v. Pennsylvania Electric Company, Docket No. C-2014-2413771 (Final Order entered June 12, 2014); Siemion v. PECO Energy Company, Docket No. C-2015-2493952 (Final Order entered October 21, 2015; and Schoefer v. PECO Energy Company, Docket No. 
C-2015-2497438 (Final Order entered November 6, 2015).] 


		The ALJ continued that Mr. Starr has not set forth in his Complaint any act by PECO that violates a statute or Commission Regulation or Order.  Thus, the ALJ concluded that the Complaint is legally insufficient and should be dismissed.  Finally, the ALJ granted the Preliminary Objections, finding that the public interest does not require a hearing because there was no justiciable claim.  Id. at 6 (citing 66 Pa. C.S. § 703(b)). 
Exceptions and Replies

		In his Exceptions, Mr. Starr argues that the ALJ summarily dismissed his Complaint and ignored the arguments set forth in his Answer to Preliminary Objections.[footnoteRef:9] He repeats those prior arguments which can be summarized as follows:  (1) both Act 129 and the legislative history prior to the law’s enactment support an interpretation that the installation of smart meters is not mandatory; (2) the Commission’s interpretation of Act 129 is in direct opposition to a provision of the Pennsylvania Constitution pertaining to the Inherent Rights of Mankind;[footnoteRef:10] (3)  the Commission must accept the well-pleaded material facts of his Complaint pertaining to the adverse health effects of smart meters as being true for purpose of the preliminary objections; and (4) PECO has not practiced in good faith, honesty or fair dealing by forcing smart meter implementation and thus has violated 52 Pa. Code § 56.1(a).[footnoteRef:11]  Exc. at 1-5. [9: 	 	We acknowledge that the format of the Complainant’s Exceptions does not strictly comply with Section 5.533(b) of our Regulations, 52 Pa. Code § 5.533(b), which requires that exceptions be numbered, identify the finding of fact and conclusions of law to which exception is taken, and cite to the relevant pages of the Initial Decision.  Nevertheless, particularly because the Complainant is appearing pro se, we will accept the Exceptions as filed pursuant to Section 1.2(a) of our Regulations, 52 Pa. Code 
§ 1.2(a), in order to secure a just, speedy, and inexpensive determination.]  [10: 	 	“All men are born equally free and independent, and have certain inherent and indefeasible rights, among which are those of enjoying and defending life and liberty, of acquiring, possessing and protecting property and reputation, and of pursuing their own happiness.”  Pa.  Const. Art. I, § 1.  ]  [11:  	This chapter establishes and enforces uniform, fair and equitable residential public utility service standards governing eligibility criteria, credit and deposit practices, and account billing, termination and customer complaint procedures. This chapter assures adequate provision of residential public utility service, to restrict unreasonable termination of or refusal to provide that service and to provide functional alternatives to termination or refusal to provide that service while eliminating opportunities for customers capable of paying to avoid the timely payment of public utility bills and protecting against rate increases for timely paying customers resulting from other customers’ delinquencies. Public utilities shall utilize the procedures in this chapter to effectively manage customer accounts to prevent the accumulation of large, unmanageable arrearages. Every privilege conferred or duty required under this chapter imposes an obligation of good faith, honesty and fair dealing in its performance and enforcement. This chapter will be liberally construed to fulfill its purpose and policy and to insure justice for all concerned.

52 Pa. Code § 56.1(a).  
] 


		In its replies, the Company avers that the issues raised in the Exceptions are not pertinent to: (1) whether Mr. Starr has the ability to refuse meter installation pursuant to state law; and (2) whether PECO violated the Code, a Commission Order or a Commission-approved tariff when the Company followed the Act 129 provision to attempt installation of the smart meter at the Complainant’s residence.  R. Exc. at 2.

		As to the alleged adverse health impacts, PECO asserts, the Complainant has not alleged a specific health effect from the meter and has not provided any medical documentation of a health effect.  Moreover, the Exceptions provide no legal justification to support the allegations that Act 129 or any other regulation, statute or authority give him the right to opt out of the smart meter installation.  Rather, PECO argues that it is required by law to install the meter and has been directed to do so by the legislature and the Commission.  According to PECO, the Exceptions do not allege any misstatement of facts or misapplication of law and provide no grounds for overturning the Initial Decision.  Instead, PECO contends, the Complainant simply makes policy arguments.  I.D. at 2-3.  

		The Company argues that a hearing is only necessary to resolve disputed questions of fact, and is not required to resolve questions of law, policy or discretion.  Id. at 4 (citing Dee-Dee Cab, Inc. v. Pa. PUC, 817 A.2d 593 (Pa. Cmwlth. 2003) (Dee-Dee Cab)).  PECO contends that none of the facts asserted in the Complaint state a case against the Company and as a matter of law Mr. Starr has no ability to refuse the meter installation.  Thus, PECO claims it was proper and appropriate to dismiss the Complaint without holding a hearing.  I.D. at 5.             		
		
Disposition

		We agree with the ALJ that PECO did not violate any statute, Regulation or Commission Order by attempting to pursue the installation of a smart meter at the Complainant’s residence.  The ALJ correctly determined that PECO’s deployment of smart meters complies with the relevant provisions of Act 129 and related Commission Orders.       
                          		
	Based on the Complainant’s factual averments in this particular case, we agree with the ALJ’s conclusion that the Complaint was legally insufficient and should, therefore, be dismissed consistent with prior Commission Orders.  We have rejected similar claims that the installation of smart meters is not mandatory or that an opt-out is permissible under Act 129 and our Orders pertaining to implementation of the statute.[footnoteRef:12]  Moreover, in Povacz we rejected the complainant’s citation to public policy arguments which included studies relating to the alleged dangers of smart meter technology.  Here, Mr. Starr’s Complaint relies primarily on public policy arguments about the claimed health concerns of smart meters.  Under the circumstances of this case, a hearing was not required to resolve such issues of policy, see e.g., Dee-Dee Cab, and we find no error in the ALJ’s granting of the preliminary objections.   [12:  	See nn.6, 8, supra. ] 


	We also reject the Complainant’s argument that for purposes of the preliminary objections the Commission is required to accept as true the contents of the studies contained in the Complaint.  The Commonwealth Court has made clear that we “need not accept as true conclusions of law, unwarranted inferences from facts, argumentative allegations, or expressions of opinion.”  Pennsylvania State Lodge, Fraternal Order of Police v. Dep’t of Conservation & Natural Res., 909 A.2d 413, 416 (Pa. Cmwlth. 2006), aff’d, 592 Pa. 304, 924 A.2d 1203 (2007).   The studies attached to the Complaint fall within the category of expressions of opinion and Mr. Starr is making policy arguments already decided by the General Assembly and the Commission.  Additionally, Mr. Starr’s constitutional arguments fail because they are premised on the assumption that the studies are true and that the refusal to permit an opt-out in this case threatens the inherent rights of life, liberty and property.[footnoteRef:13]   [13: 	 	Furthermore, we consider Mr. Starr’s argument that he is not opting out of the installation but rather withholding consent as engaging in semantics.  We rejected a similar contention in McCarey.  ] 


	However, we have held that the express language in Act 129 does not prohibit us from holding a hearing on issues related to the safety of smart meters, consistent with our statutory authority in Section 1501 of the Code, when a legally sufficient claim is present.  Kreider, supra, at 17.  In cases involving smart meter installation, we evaluate the specific allegations made by the complainant under the circumstances in each case and reach a conclusion based on those particular circumstances.  See Susan Kreider v. PECO Energy Company, Docket No. 
P-2015-2495064 (Order on Reconsideration entered January 28, 2016), at 21.  In this particular case, the Complainant’s factual averments fail to implicate a potential violation of the Code, a Commission Order or Regulation, or the Company’s tariff.  The Complainant has not presented a claim to which he could personally testify that would support a finding that the installation of a smart meter was responsible for any specific safety or health affects he has experienced within his home.

	While we are dismissing the Complaint in this case, we recognize that the Complainant is appearing pro se and that we are generally more accommodating to legal insufficiencies in pro se complaints and would not generally dismiss a pro se complaint without first providing a hearing during which the pro se complainant could further explain his or her position and the factual basis for the complaint.  See, e.g., Carlock v. The United Telephone Company of Pennsylvania, Docket No. F-00163617 (Order entered July 14, 1993) (Carlock).  Such accommodation must be within the bounds of due process.  See, MacLuckie v. Palmco Energy, LLC, Docket No. C-2014-2402558 (Order entered December 4, 2014).  There are some cases, such as this case, however, where a hearing would not alter the inevitable conclusion that this Commission cannot provide the Complainant the relief requested.  See, Floyd v. Verizon Pennsylvania LLC, Docket No. C-2012-2333157 (Order entered April 4, 2013).  For these reasons, we find Carlock distinguishable from the case now before us and agree with the ALJ’s dismissal. 
 
Conclusion

In light of the above discussion, we shall:  (1) grant PECO’s Motion; (2) deny the Complainant’s Exception; (3) adopt the ALJ’s Initial Decision; and (4) dismiss the Complaint, all consistent with this Opinion and Order; THEREFORE,



IT IS ORDERED:

1.	That the Motion to File Reply Exceptions Nunc Pro Tunc filed by PECO Energy Company on April 6, 2016, is granted.

2.	That the Exceptions filed by Andrew Starr on March 1, 2016, are denied.  

3.	That the Initial Decision of Administrative Law Judge Stephen K. Haas issued on February 19, 2016, is adopted.  

4.	That the Preliminary Objections filed by PECO Energy Company are granted.

		5.	That the Formal Complaint filed by Andrew Starr is dismissed.

		6.	That the proceeding at Docket No. C-2015-2516061 is marked closed.
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							BY THE COMMISSION,

	

							Rosemary Chiavetta
							Secretary

(SEAL)

ORDER ADOPTED:  September 1, 2016 

ORDER ENTERED:  September 1, 2016
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