BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



William Ford						:
							:
	v.						:		F-2015-2519079									:
Philadelphia Gas Works				:



INITIAL DECISION


Before
Angela T. Jones
Administrative Law Judge


INTRODUCTION


The Complainant filed a formal complaint (Complaint) against Philadelphia Gas Works (PGW or Respondent or Company).  The Complainant failed to sustain his burden of proof for his Complaint regarding incorrect charges and termination of gas service.  This decision dismisses the Complaint for failure to sustain the burden of proof.

HISTORY OF THE PROCEEDING

On December 16, 2015, William Ford (Complainant) filed a Complaint with the Pennsylvania Public Utility Commission (PUC or Commission) against the Respondent.  The Complainant indicated that the utility was threatening to terminate his service or had already terminated his service and there were incorrect charges on his bill.  The Complainant also alleged that he was unaware of any device installed on the meter at 73 East Coulter Street, Philadelphia, Pennsylvania (service address).  Complainant stated that he relocated from the service address to 6900 Forrest Avenue on November 18, 2011, which is his primary residence.  Complainant stated that the second and third floors of the service address have been vacant since he moved out, but acknowledged that there have been several tenants at the service address with verbal leases.  
Complainant stated that the tenants at the service address were aware that any excessive cost of gas usage would be their responsibility.  Complainant contended that he was not aware of any meter tampering if indeed there was tampering and that he could not have realized that the bills were not accurate.  Complainant questioned whether the Respondent should be held responsible for its failure to notify him when it came to checking the meter prior to the amount due escalating.  Complainant requested that all penalties assessed to him should be dismissed and that the historical usage of gas service at the service address be used to determine any reasonable amount owed.

The Complaint was served electronically (eService) by the Commission’s Secretary on December 21, 2015, according to the audit history of the docket.  The eService is pursuant to the Waiver of Section 702 program, under which the Respondent waives the service requirements in 66 Pa.C.S. § 702.

The Respondent filed an Answer on January 11, 2016.  The Respondent admitted that the Company terminated gas service at the service address.  The Respondent denied the allegation that there are incorrect charges on the bill for the service address.  The Respondent stated that its records show gas service at 6900 Forrest Avenue is linked to Complainant’s one account with gas service at the service address.   

In its Answer, the Respondent contended that it was called to the service address on April 9, 2015, in response to a gas leak odor by the police department.  The Respondent further stated that it gained access to the service address and found that the gas was on with a tampered meter bypass.  The Respondent stated in its Answer that it billed the Complainant for tampered meter bypass charges and subtracted the amount already billed for usage which resulted in $11,404.08 for usage from January 4, 2005 to April 9, 2015.  The Respondent in its Answer contended that it also billed a reconnection fee in the amount of $123.23 and a security deposit in the amount of $380.00 for a total amount due of ($11,404.08 + $123.23 + $380.00 = $11,907.31) $11,907.31, which the Company requires to be paid for service to be restored at the service address. 

The Respondent stated in its Answer that the Complainant filed an informal complaint with the Commission’s Bureau of Consumer Services (BCS) at Case No. 3340637 on April 30, 2015.  On November 3, 2015, the BCS by decision concluded that the Complainant was responsible for bypass charges at the service address.  The instant Complaint is a timely appeal of the BCS informal complaint at Case No. 3340637.

By Hearing Notice dated January 20, 2016, the matter was scheduled for an initial telephonic hearing on Thursday, March 17, 2016, at 10:00 a.m.  The matter was assigned to Administrative Law Judge (ALJ), Conrad A. Johnson.

A Prehearing Order dated January 21, 2016, advised the parties of the date and time of the scheduled hearing, and informed them of the procedures applicable to this proceeding.  

On March 10, 2016, the Respondent filed a motion to change the scheduled telephonic initial hearing to an in-person hearing (Motion).  The Respondent stated in the Motion that physical evidence and multiple witnesses would be better managed in an in-person hearing.  

The scheduled telephonic hearing convened as scheduled.  The Complainant was present, was accompanied by his wife, and represented himself.  Counsel for the Respondent, Laureto Farinas, Esquire, was present.  At the hearing the Complainant and the Respondent reported that they could not successfully reach an accord.  After some discussion explaining the rationale for the Motion, the Motion was granted by ALJ Johnson noting that there was no objection from the Complainant.  

By Hearing Notice dated March 28, 2016, an in-person hearing was scheduled for Friday, May 6, 2016, at 10:00 a.m.  The proceeding was assigned to ALJ Angela T. Jones.

By Order dated March 31, 2016, the undersigned confirmed the scheduled in-person hearing and informed the parties of applicable procedural rules for the instant Complaint.  The undersigned also directed the Respondent to be prepared with historical usage data at the service address.  
The in-person hearing convened as scheduled.  The Complainant appeared accompanied by his wife and again represented himself.  Mr. Farinas was present representing the Respondent and was accompanied by two witnesses.  

The Complainant and his wife testified.  The Complainant did not sponsor any exhibits.

The Respondent presented two witness, (1) Jessica Glace, a customer review officer at PGW; and (2) Nicholas Simeo, supervisor in the revenue protection unit (RPU) and field operations.  The Respondent sponsored testimony regarding the following five exhibits:

(1) Contacts for account – PGW Exhibit 1;
(2) Theft of service reports – PGW Exhibit 2;
(3) Statement of accounts – PGW Exhibit 3;
(4) Usage history – PGW Exhibit 4; and
(5) BCS decision – PGW Exhibit 5.
 
All five exhibits were admitted into the record.   

		The transcript consisted of 199 pages of transcribed testimony.  The record closed 30 days after the evidentiary hearing or on June 6, 2016.  This matter is ripe for decision.

FINDINGS OF FACT

1. The Complainant is William Ford who is the owner of 73 E. Coulter Street, Philadelphia, Pennsylvania (service address).  Tr. 44.

2. The Respondent is Philadelphia Gas Works.

3. The Complainant lived at the service address from about 1996 to 2003 and then again from 2004 to 2011 and was responsible for the gas bill.  Tr. 46-48, 51, 70, 73.

4. The Complainant lived by himself when he lived at the service address from 1996 to 2003 and from 2004 to April 2010.  Tr. 53, 81.
5. The service address is a duplex house which receives residential gas service from the Respondent.  Tr. 49.

6. The service address has the following gas appliances:

a. a gas range;
b. a house heater; and
c. a water heater.

Tr. 53-54, 106, 135, PGW Exhibit 2.

7. The house heater at the service address was never disconnected.  Tr. 85.

8. From April 2010 to November 2011 the Complainant and his soon-to-be wife lived at the service address as the only two occupants of the service address and lived on the 2nd and 3rd floors, but had access to the 1st floor.  Tr. 70, 103-05.

9. A tenant, Kenny Ogletree, lived at the service address from 2011 to 2015 and had access to just the first floor, which had only the water heater as the gas appliance.  Tr. 68-69, 73, 81-82.

10. To access the other gas appliances, one must have access to the 2nd and 3rd floors.  Tr. 73-74.

11. There is a locked door that yields entry to the 2nd and 3rd floors and one must have a key to gain access to the 2nd and 3rd floors.  Tr. 75-78.

12. The meter was taken from the service address on April 9, 2015, and the gas service was terminated.  Tr. 74, PGW Exhibit 1.

13. From 2011 through 2015 the Complainant, a tenant and Complainant’s wife had a key to the front door of the service address.  Tr. 78, 106.

14. The Complainant was responsible for, received and paid the gas bills from the Respondent while the tenant occupied the service address from December 2011 through April 2015.  Tr. 80, 83.

15. The tenant was not responsible for payment of the gas bills when he occupied the service address from December 2011 through April 2015.  Tr. 80.

16. The tenant had access to the basement of the service address.  Tr. 83.

17. The tenant used electric baseboard heat during his tenancy; however, the gas service was not disconnected.  Tr. 89-92.

18. The Complainant’s wife, Rochelle Ford, has been employed for five years as a property manager by Presby Inspired Life, which is a property management company for senior housing.  Tr. 101-02.

19. In her occupation, the Complainant’s wife inspects the rental units, supervises the staff and processes the rent for the units.  Tr. 111-13

20. The Complainant has been married to Mrs. Ford over five years.  Tr. 102.

21. The Ford’s moved out from the service address in November 2011 and moved to their current address, 6900 Forrest Avenue, Philadelphia, Pennsylvania, (address II) on November 18, 2011.  Tr. 44, 106, 164, PGW Exhibit 1.

22. After the Complainant moved to address II, the Complainant renovated the service address putting in a locked door for access to the 2nd and 3rd floors; however, the original entry to the property yielded access to the 1st floor.  Tr. 107-09.

23. After the Complainant’s wife moved out of the service address, she no longer had access to the 2nd and 3rd floors, but she still had the key to the original entry to the service address that yielded access to the 1st floor.  Tr. 108-09.
24. The Complainant’s wife did not attempt to access the service address after she moved out in November 2011.  Tr. 109.

25. The Complainant’s wife has never seen the meter at the service address.  Tr. 117.

26. Jessica Glace is employed by the Respondent as a customer review officer who handles the informal and formal complaints filed by the customer at the Commission.  Tr. 120.

27. Ms. Glace has been a customer review officer for two years and has been employed by the Respondent for nine years.  Tr. 120-21.

28. Prior to becoming a customer review officer, Ms. Glace was a customer service representative that interacted with customers over the phone.  Tr. 121.

29. Ms. Glace investigated the Complaint as a customer review officer of the Respondent.  Tr. 121-22.

30. Nicholas Simeo is employed by the Respondent as a supervisor in the revenue protection unit (RPU) and field operations.  Tr. 161.

31. Mr. Simeo is responsible for terminations, restorations, gas leaks and various jobs encountered in the field and he is to assist any technician and oversee work in the field.  Tr. 162.

32. Mr. Simeo has been employed by the Respondent for seven years, with five of the seven years as a technician in the RPU and field operations and the last two years as a supervisor for RPU and field operations.  Tr. 162-63.

33. On April 9, 2015, a PGW technician and Mr. Simeo found a meter bypassed at the service address.  Tr. 129, 167, PGW Exhibits 1, 2.
34. On April 9, 2015, after discovering the bypassed meter at the service address, the gas was terminated, a post termination notice was placed at the service address, the meter no. 1598201 was removed, and the gas was left off with locks at the curb box.  Tr. 129-30, 167-69, PGW Exhibits 1, 2.

35. On April 13, 2015, the Respondent gave the Complainant the terms for restoration of gas service at the service address.  Tr. 130.

36. The meter no. 1598201 had extra piping with a shut-off valve installed between the meter bar and swivels that is not present on meters installed by the Respondent.  Tr. 169-70, PGW Exhibit 2.

37. The shut-off valve in the extra piping allows gas to be restricted from the meter by working the valve and yields very low usage of gas.  Tr. 170-73, 185.

38. When the meter was found at the service address the valve was turned such that it obstructed gas to go through the meter with the majority of gas bypassing the meter, and therefore, very low usage recorded by the meter.  Tr. 172-73, 175, 185-86, PGW Exhibit 2.

39. In Mr. Simeo’s opinion, the way the meter was altered required skills and knowledge in piping and basic mechanics.  Tr. 171-72.

40. The Complainant does maintenance on rental properties as an occupation.  Tr. 86.
41. The Complainant owns several rental properties in Philadelphia, however, the gas service for those properties are the responsibility of the tenant.  Tr. 88.

42. The Complainant has repaired plumbing in rental properties and worked on pipes.  Tr. 88-89.

43. The Respondent does not benefit from the extra piping found on meter no. 1598201 which can be used to divert gas from the meter.  Tr. 182-83.
44. The restoration terms were calculated for in excess of 10 years of gas services from January 4, 2005 to April 9, 2015, (tampering period) for the appliances found at the service address which came to an amount of $19,552.89.  Tr. 131, PGW Exhibit 1.

45. Because a tampered meter was found operating at the service address, the Respondent is unable to determine the exact gas usage at the service address.  Tr. 138.

46. The Respondent credited the amount that the Complainant paid during the 10-year period, which was $8,148.81, which netted a total amount owed of ($19,552.89 - $8,148.81 = $11,404.08) $11,404.08; plus a reconnection fee of $123.23 and a security deposit in the amount of $380.00, yields a grand total of ($11,404.08 + $123.23 + $380.00 = $11,907.31) $11,907.31 to restore gas service.  Tr. 131, PGW Exhibit 1.

47. On March 9, 2016, the Respondent determined that it did not properly calculate the amount for previously billed usage.  The correct amount for the tampering period was $19,550.76 and not $19,552.89; the amount the Complainant had previously paid was $9,378.50 and not $8,148.81, which resulted in the amount owed being ($19,550.76 - $9,378.50 = $10,172.26) $10,172.26; and therefore, the grand total changed to ($10,172.26 + $123.23 + $380.00 = 10,675.49) $10,675.49 to restore gas service.  Tr. 132, 136-37, PGW Exhibits 1, 2.

48. The amount for billing over the tampering period, $19,550.76, is an estimate based on the gas appliances at the service address.  Tr. 137-39, PGW Exhibit 2.

49.  The Complainant’s account showed the following usage during the winter months of the tampering period: Tr. 143, PGW Exhibits 3, 4.

	Usage in CCFs during winter months

	Month
	2005
	2006
	2007
	2008
	2009
	2010
	2011
	2012
	2013
	2014
	2015
	average

	Jan.
	49
	18
	150
	33
	58
	23
	52
	120
	31
	103
	20
	60

	Feb.
	94
	55
	26
	15
	51
	4
	16
	9
	72
	24
	5
	34

	Mar.
	119
	31
	43
	3
	51
	88
	65
	4
	11
	192
	118
	66

	Nov.
	12
	12
	11
	13
	5
	28
	37
	8
	104
	10
	N/A*
	24

	Dec.
	83
	28
	28
	10
	7
	129
	85
	111
	18
	6
	N/A*
	51


*Note-N/A means not available.

50. The chart below shows the winter months usage prior to 2005
	Usage in CCFs during the winter months

	Month
	1998
	1999
	2000
	2001
	2002
	2003
	2004
	average

	Jan.
	79
	99
	217
	326
	122
	96
	116
	151

	Feb.
	90
	92
	286
	168
	155
	109
	33
	133

	Mar.
	78
	69
	220
	149
	150
	108
	62
	119

	Nov.
	31
	58
	106
	102
	26
	8
	12
	49

	Dec.
	64
	63
	163
	76
	73
	65
	83
	84


PGW Exhibit 3.

DISCUSSION

I. Applicable Legal Standard 

As the proponent of a rule or order or seeking affirmative relief from the Commission, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa.C.S. § 332(a).  To satisfy this burden, the Complainant must demonstrate that the Respondent was responsible for the problems alleged in the Complaint through a violation of the Code or a regulation or order of the Commission.  This must be shown by a preponderance of the evidence.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990); Feinstein v. Phila. Suburban Water Co., 50 Pa. PUC 300 (1976).  

A preponderance of the evidence is that which is more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950); Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 578 A.2d 600 (Pa.Cmwlth. 1990) alloc. den., 529 Pa. 654, 602 A.2d 863 (1992).  

In addition, the Commission’s decision must be supported by “substantial evidence,” which consists of evidence that a reasonable mind might accept as adequate to support a conclusion.  A mere "trace of evidence or a suspicion of the existence of a fact" is insufficient.  Norfolk and Western Railway Co. v. Pa. Pub. Util. Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980).
If the Complainant presents evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the Complainant shifts to the Respondent.  If the evidence presented by the Respondent is of co-equal weight, the Complainant has not satisfied his burden of proof.  The Complainant would be required to provide additional evidence to rebut the evidence of the Respondent.  Burleson v. Pa. Pub. Util. Comm’n, 443 A.2d 1373 (Pa.Cmwlth. 1982), aff'd, 501 Pa. 433, 461 A.2d 1234 (1983).  

		While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. Pub. Util. Comm’n, 768 A.2d 1217 (Pa.Cmwlth. 2001).

II. Whether Charges Assessed to Complainant Were Incorrect

A. Whether there was a tampered meter at the service address

The Complainant claimed there are incorrect charges on his bill.  Complainant contested the charges in the amount of $10,675.49, which is the grand total due to restore service.  This amount was calculated for theft of service from January 4, 2005, through April 9, 2015.  PGW Exhibit 2.  Complainant claimed that he did not bypass the meter and does not know how the meter got bypassed.  Tr. 79.  The Complainant does not dispute that he is responsible for payment of the gas usage at the service address from January 4, 2005, through April 9, 2015.  FOFs 3, 14.

The Respondent produced a witness, Mr. Simeo, that found the meter bypassed on April 9, 2015.  The physical meter was brought to the evidentiary hearing and had extra piping and a valve to regulate the amount of gas that would bypass the meter.  Tr. 168-74, PGW Exhibit 2.  The amount of gas that was measured by the meter had the ability to be manipulated by the valve and piping found on the bypassed meter.  Consequently, the Respondent would detect usage rather than no usage, so the service address was not flagged for zero usage.  I find the physical meter and the testimony of the Respondent’s witness credible.  

The Complainant did not live at the service address after November 18, 2011.  Tr. 106, 164.  A tenant occupied the service address from December 2011 through April  2015.  Tr. 69, 81-82, 109-10.  Complainant did not produce the tenant or any documents to substantiate that he was not at the service address after November 18, 2011.  However, the Complainant’s wife corroborated that the Complainant moved out of the service address, and therefore, did not live at the service address after November 18, 2011.  Tr. 103-04, 106.  Regardless, the Complainant does not dispute that he is responsible for the gas service at the service address through April 9, 2015.  Tr. 80-83.  

The Complainant has failed to rebut the testimony and physical evidence provided by the Respondent for a bypassed meter at the service address.  The Complainant is responsible for the bypassed meter and the gas usage that the bypassed meter was prevented from detecting at the service address.  Unauthorized use of utility service is defined as, 

Unreasonable interference or diversion of service, including meter tampering (any act which affects the proper registration of service through a meter), bypassing unmetered service that flows through a device connected between a service line and customer-owned facilities and unauthorized service restoral.  

52 Pa.Code § 56.2.  A bypassed meter at the service address is tampered public utility equipment and yields unauthorized gas usage by the Complainant.   

B.	The consequence of unauthorized usage

52 Pa.Code § 56.98(a) states, 

A public utility may immediately terminate service for any of the following action by the customer: 
(1) Unauthorized use of the service delivered on or about the affected dwelling.
*			*			* 
(3) Tampering with meters or other public utility equipment.

Pursuant to Commission regulation 52 Pa.Code § 56.98(a), the Respondent acted appropriately in termination of service at the service address on April 9, 2015, upon discovering a tampered meter. 

Pursuant to the Supplement No. 21 to Philadelphia Gas Works Gas Service Tariff, First Revised Page No. 44, Pa. P.U.C No. 2 § 8.3, effective October 19, 2007, (Gas Tariff) 

In the event of the Company’s meters or other property being tampered or interfered with, the Customer being supplied through such equipment shall pay the amount which the Company may estimate is due for service used even if such usage is not registered on the Company’s meter, and for any repairs or replacements required, as well as for costs for inspections, investigations, damages and protective equipment and installations prior to reconnection.  (Emphasis added.)

Pursuant to 52 Pa.Code § 5.408(a), the undersigned takes judicial notice of the Gas Tariff as a document on file with the Commission and the content of the identified section.
 
Section 8.3 of the Respondent’s tariff was in effect and approved by the Commission when the Respondent sought access to the service address and discovered the tamper meter on April 9, 2015.  A public utility’s Commission-approved tariff is prima facie reasonable, has the full force of law and is binding on the utility and the customer.  66 Pa.C.S. § 316, Kossman v. Pa. Pub. Util. Comm’n, 694 A.2d 1147 (Pa.Cmwlth. 1997)(Kossman); and Stiteler v. Bell Telephone Co. of Pennsylvania, 379 A.2d 339 (Pa.Cmwlth. 1977)(Stiteler).  Where a Complaint involves an existing, Commission-approved tariff, the burden falls upon the customer to prove that the charge or rule is no longer reasonable or the application of the existing tariff at issue is applied unreasonably.  Brockway Glass Co. v. Pa. Pub. Util. Comm’n, 437 A.2d 1067, 63 Pa. Commw. 238 (Pa.Cmwlth. 1981) (Brockway). 

The Complainant has provided no record evidence that the tariff is applied unreasonably in the instant proceeding.  



		The usage of gas service for the winter months during for the tampering period are as follows:
	Usage in CCFs during winter months

	Month
	2005
	2006
	2007
	2008
	2009
	2010
	2011
	2012
	2013
	2014
	2015

	Jan.
	49
	18
	150
	33
	58
	23
	52
	120
	31
	103
	20

	Feb.
	94
	55
	26
	15
	51
	4
	16
	9
	72
	24
	5

	Mar.
	119
	31
	43
	3
	51
	88
	65
	4
	11
	192
	118

	Nov.
	12
	12
	11
	13
	5
	28
	37
	8
	104
	10
	N/A*

	Dec.
	83
	28
	28
	10
	7
	129
	85
	111
	18
	6
	N/A*


PGW Exhibits 3, 4. *Note-N/A means not available 

The usage of gas service for the winter months during the non-tampering period are as follows:
	Usage in CCFs during the winter months

	Month
	1998
	1999
	2000
	2001
	2002
	2003
	2004

	Jan.
	79
	99
	217
	326
	122
	96
	116

	Feb.
	90
	92
	286
	168
	155
	109
	33

	Mar.
	78
	69
	220
	149
	150
	108
	62

	Nov.
	31
	58
	106
	102
	26
	8
	12

	Dec.
	64
	63
	163
	76
	73
	65
	83


	PGW Exhibit 3.

		The average usage per month of the tampering period versus the non-tampering period is as follows: 

	Month
	Tampering period (CCFs)
	Non-Tampering period (CCFs)

	Jan.
	60
	151

	Feb.
	34
	133

	Mar.
	66
	119

	Nov.
	24
	49

	Dec.
	51
	84



There is a significant decrease of usage in the tampering period per month as compared to the non-tampering period per month.  Based on the significant decrease in usage, I find that the Respondent’s explanation for the tampering period from January 4, 2005, through April 9, 2015, is reasonable.  

C.	Whether the estimated calculation of usage is reasonable

The Complainant questioned the estimated calculation for the amount owed to restore service at the service address.  Tr.  155.

52 Pa.Code § 56.191(d) states,
A public utility may require the payment of any outstanding balance or portion of an outstanding balance if the applicant or customer resided at the property for which service is requested during the time the outstanding balance accrued and for the time the applicant or customer resided there, not exceeding 4 years prior to the date of requesting that the service be restore.  The 4-year limit does not apply in instances of fraud and theft.  (Emphasis added.) 

There is no dispute that the Complainant lived at the service address during a portion of the time the outstanding balance accrued; that is from January 4, 2005 through November 18, 2011.  In addition there is no dispute that the Complainant was responsible for the gas service billed to the service address from November 18, 2011 through April 9, 2015.  Consequently, 52 Pa.Code § 56.191(d) is applicable to the Complainant and the amount owed to restore service at the service address.
 
The amount billed was estimated because the meter at the service address was bypassed and manipulated by a valve the amount that was measured for billed usage.  An estimated amount billed is in compliance with the Respondent’s tariff.  The amount estimated was calculated by the gas appliances found at the service address estimated usage.  The estimated amount of gas usage for the three gas appliances at the service address was:


a. 9,072.41 CCFs for the house heater;
b. 1,186.79 CCFs for the water heater; and
c. 803.56 CCFs for the range; 
 
for a total usage of (9,072.41 + 1,186.79 + 803.56 = 11,062.76) 11,063 CCFs.  Respondent looked at the usage of gas at the service address and determined that the low usage began on the billed usage corresponding to January 4, 2005 and ended when the bypassed meter was discovered at the service address and the gas was terminated on April 9, 2015.  Tr. 143-48, PGW Exhibit 3.  Respondent calculated the billed amount for estimated gas usage corresponding to the tampering period from January 4, 2005, through April 9, 2015, at $19,550.76.  PGW Exhibit 2.

The Complainant had previously paid $9,378.50 over the tampering period for gas usage at the service address.  Tr. 137, PGW Exhibit 2.  Thus, the calculated amount owed was ($19,550.76 - $9,378.50 = $10,172.26) $10,172.26.  Id.  The Respondent charged a restoration fee of $123.23 and a security deposit of $380.00, and therefore, the grand total charged to the Complainant was ($10,172.26 + $123.23 + $380.00 = 10,675.49) $10,675.49. to restore gas service.  Tr. 132, 136-37, PGW Exhibits 1, 2.  I do not find that the calculation to restore service is incorrect or unreasonable.  Furthermore, I find that the Respondent acted in compliance with Commission regulations in charging the Complainant the $10,675.49 to restore service at the service address.

III. Whether Termination of Service Violated Commission Rules, Statutes or Orders  

52 Pa.Code § 59.24(b) states,
No public utility shall discontinue service to a customer for violation of its rules and regulations or for nonpayment of bills without a diligent attempt to induce the customer to comply with the rules and regulations, or to pay the bills when due.  Service may not be discontinued until after at least 24-hour written notice has been given by the utility that bills are 5 or more days delinquent, or that the violation of rules shall cease.  If fraudulent use of gas is detected, or if the regulating or measuring equipment of the utility has been tampered with, or if a dangerous condition is found to exist on the premises of customers, the gas may be shut off without advance notice.  (Emphasis added).

As discussed above, the meter for the service address had been tampered with and was found tampered on April 9, 2015.  See supra 11-12.  Consequently, the Respondent terminated gas service upon discovering the tampered meter in compliance with 52 Pa.Code § 59.24(b).  

CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa.C.S. § 701.

1. “Burden of proof” means a duty to establish one’s case by a preponderance of the evidence, which requires that the evidence be more convincing by even the smallest degree, than the evidence presented by the other side.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).

1. The Complainant had the burden of proof and failed to sustain his burden regarding incorrect charges on his bill and termination of gas service.  66 Pa.C.S. § 332(a).

1. A public utility may immediately terminate service where a customer tampered with meters or other public utility equipment.  52 Pa.Code § 56.98(a)(3).

1. In the event a Company’s equipment or property is tampered or interfered with, the Customer supplied thorough such equipment shall pay the amount which the Company shall estimate is due for service even if such usage is not registered on the Company’s meter.  Supplement No. 21 to Philadelphia Gas Works Gas Service Tariff, First Revised Page No. 44, Pa.P.U.C. No.2 § 8.3.

1. A public utility’s Commission-approved tariff is prima facie reasonable, has the full force of law and is binding on the utility and the customer.  66 Pa.C.S § 316, Kossman v. PA. Pub. Util. Commn, 694 A.2d 1147 (Pa.Cmwlth. 1997) and Stitler v. Bell Telephone Co. of Pennsylvania, 379 A.2d 339 (Pa.Cmwlth. 1977).

1. A public utility may require the payment of any outstanding balance or portion of an outstanding balance if the applicant or customer resided at the property for which service is requested during the time the outstanding balance accrued and for the time the applicant or customer resided there, not exceeding 4 years prior to the date of requesting that the service be restore.  The 4-year limit does not apply in instances of fraud and theft.  52 Pa.Code § 56.191(d).

1. [bookmark: _GoBack]No public utility shall discontinue service to a customer for violation of its rules and regulations or for nonpayment of bills without a diligent attempt to induce the customer to comply with the rules and regulations, or to pay the bills when due.  Service may not be discontinued until after at least 24-hour written notice has been given by the utility that bills are 5 or more days delinquent, or that the violation of rules shall cease.  If fraudulent use of gas is detected, or if the regulating or measuring equipment of the utility has been tampered with, or if a dangerous condition is found to exist on the premises of customers, the gas may be shut off without advance notice.  52 Pa.Code § 59.24(b).

ORDER


THEREFORE,

IT IS ORDERED:

1. That the formal Complaint filed by William Ford against Philadelphia Gas Works at Docket No. F-2015-2519079 is dismissed.

1. That the Secretary’s Bureau shall mark the matter at Docket No. F-2015-2519079 closed.


Date: August 11, 2016 		/s/					
		Angela T. Jones 
		Administrative Law Judge
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