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INTRODUCTION

This decision dismisses the complaint because the complaint does not allege that the utility, UGI Utilities, Inc. (Respondent), failed to comply with any Commission statutes, regulations or orders.  On the grounds of legal insufficiency, this complaint will be dismissed without prejudice as to the named Respondent, UGI Utilities, Inc.  Complainant is not precluded from filing a complaint against PECO Energy Company (PECO).     

HISTORY OF THE PROCEEDING

On April 11, 2016, Marie Keets (Complainant) filed a complaint with the Pennsylvania Public Utility Commission (Commission) against UGI Utilities, Inc. (Respondent).
  The Complainant requested a payment arrangement indicating that she is disabled and lives on a fixed income.   

On May 31, 2016, the Respondent filed an Answer and New Matter.  The Respondent admitted that the Complainant was previously a customer of UGI but is no longer a customer of the Respondent.  The New Matter alleges that the Commission lacks jurisdiction to order a payment arrangement because the Complainant is no longer a customer of Respondent.  Further, Respondent alleges that the Complainant’s complaint is legally insufficient because there is no basis for the Commission to award the relief that is requested.    

On the same date, the Respondent also filed Preliminary Objections.  Again, the Preliminary Objections assert the Commission lacks jurisdiction in this matter because the Complainant is no longer a customer of the Respondent.  Moreover, the Respondent alleges that the complaint is legally insufficient because the pleadings, as they stand, do not allow for the Commission to award the relief that is requested.  The Preliminary Objections included a Notice to Plead.  Response to the New Matter and Preliminary Objections were due on June 10, 2016.  The Complainant filed no response to either document.
By notice dated July 29, 2016, the Commission notified the parties that it had assigned the case to me as motion judge.  As of the date of this decision, the Complainant has not filed a reply to the Preliminary Objections.  The Preliminary Objections are ready for decision.  For the reasons set forth below, I will sustain the Preliminary Objections and dismiss the complaint without prejudice.

FINDINGS OF FACT



1.
The Complainant in this case is Marie Keets.



2.
The Respondent in this case is UGI Utilities, Inc.



3.
On April 11, 2016, the Complainant filed a complaint with the Commission against the Respondent.



4.
The Respondent filed an Answer, New Matter and Preliminary Objections on May 31, 2016.



5.
The Complainant did not file a reply to the Respondent’s preliminary objections.


6.
The Complainant is no longer a customer of the Respondent and is not an applicant of the Respondent.
DISCUSSION

The Commission’s Rules of Practice and Procedure permit parties to file preliminary objections.  The grounds for preliminary objections are limited to those set forth in 52 Pa.Code § 5.101(a) as follows:

1. Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

2. Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.

3. Insufficient specificity of a pleading.

4. Legal insufficiency of a pleading.

5. Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.

6. Pendency of a prior proceeding or agreement for alternative dispute resolution.

7. Standing of a party to participate in a proceeding.

Here, the Respondent’s Preliminary Objections assert that the complaint is legally insufficient pursuant to 52 Pa.Code § 5.101(a)(4), in that the complaint fails to allege facts that would allow the Commission to grant the relief that is requested or that the Respondent violated the Public Utility Code, Commission regulations or order.  I agree.

Commission preliminary objection practice is analogous to Pennsylvania civil practice regarding preliminary objections.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa PUC LEXIS 69, Docket No. C‑00935435 (July 18, 1994).  Preliminary objections in civil practice requesting dismissal of a pleading will be granted only where the right to relief is clearly warranted and free from doubt.  Interstate Traveller Services, Inc. v. Pa. Dept. of Environment Resources, 406 A.2d 1020 (Pa. 1979); Rivera v. Philadelphia Theological Seminary of St. Charles Borromeo, Inc., 595 A.2d 172 (Pa.Super. 1991).  The Commission follows this standard.  Montague v. Philadelphia Electric Company, 66 Pa. PUC 24 (1988).

The Commission may not rely upon the factual assertions of the moving party but must accept as true for purposes of disposing of the motion all well pleaded, material facts of the nonmoving party, as well as every inference from those facts.  County of Allegheny v. Commonwealth of Pennsylvania, 490 A. 2d 402 (Pa. 1985); Commonwealth of Pennsylvania v. Bell Telephone Co. of Pa., 551 A.2d 602 (Pa. Cmwlth. 1988).  The Commission must view the complaint in this case in the light most favorable to the Complainant and should dismiss the complaint only if it appears that the Complainant would not be entitled to relief under any circumstances as a matter of law.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).

The Commission regulation at 52 Pa.Code § 5.21(a) states that a person may file a formal complaint claiming a violation of a statute that the Commission has jurisdiction to administer.  The regulation at 52 Pa.Code § 5.21(d) authorizes the Commission to dismiss a complaint if a hearing is not necessary and authorizes preliminary objections to be filed in response to a complaint.

The regulation at 52 Pa.Code § 5.101(a)(4) permits the filing of a preliminary objection to dismiss a pleading for legal insufficiency.  The provision at 52 Pa.Code §5.101(a)(4) serves judicial economy by avoiding a hearing where no factual dispute exists.  If no factual issue pertinent to the resolution of a case exists, a hearing is unnecessary.  66 Pa.C.S. §703(a); Lehigh Valley Power Committee v. Pa. Pub. Util. Comm’n., 563 A.2d 557 (Pa. Cmwlth. 1989); Lehigh Valley Power Committee v. Pa. Pub. Util. Comm’n., 563 A.2d 548 (Pa.Cmwlth. 1989); S.M.E. Bessemer Cement, Inc. v. Pa. Pub. Util. Comm’n., 540 A.2d 1006 (Pa.Cmwlth. 1988); White Oak Borough Authority v. Pa. Pub. Util. Comm’n., 103 A.2d 502 (Pa.Super. 1954).
Further, Section 5.63 of the Commission regulations indicates that failure to file a timely reply to new matter may be deemed in default, and relevant facts stated in the new matter may be deemed to be admitted.  52 Pa.Code § 5.63(b).  
The Complainant did not file a reply to the new matter or the preliminary objections.  I, therefore, deem the facts in the new matter to be admitted.  Viewing the complaint in this case in the light most favorable to the Complainant, the Complainant was previously a customer of UGI Utilities, Inc.  According to the Respondent, the Complainant’s electric service account with the Respondent was finalized on June 16, 2015 with a balance of $2,241.87.  The Complainant is requesting a payment arrangement on her outstanding balance, alleging that she is disabled and lives on a fixed income.  

However, the Commission may only grant a payment arrangement to “customers” and “applicants” of a public utility.  66 Pa.C.S. § 1405(a).  Under the definitions of Chapter 14 of the Public Utility Code, a “customer” is defined as a person in whose name a residential service account is listed and who is primarily responsible for payment of bills rendered for the service or any adult occupant whose name appears on the mortgage, deed or lease of the property for which the residential utility service is requested.  66 Pa.C.S. § 1403.  The definition of “customer” also notes that the term includes a person who, within 30 days after service termination or discontinuance of service, seeks to have service reconnected at the same location or transferred to another location within the service territory of the public utility.  66 Pa.C.S. § 1403.  An “applicant” is defined as a person not currently receiving service who applies for residential service provided by a public utility or any adult occupant whose name appears on the mortgage, deed or lease of the property for which the residential utility service is requested, but does not include a person who, within 30 days after service termination or discontinuance of service, seeks to have service reconnected at the same location or transferred to another location within the service territory of the public utility.  66 Pa.C.S. § 1403.
Accepting the facts alleged in the complaint as true for purposes of disposing of its Preliminary Objections, the Respondent contends that the complaint fails to allege that the Respondent has violated the Public Utility Code, Commission regulations or orders.  The Respondent relies on the new matter, which indicates that the Complainant is a former customer and is not an applicant.  The Respondent concludes that the complaint is legally insufficient.  I agree.

In order to be legally sufficient, a complaint must set forth “an act or thing done or omitted to be done or about to be done or omitted to be done by the respondent in violation, or claimed violation, of a statute which the Commission has jurisdiction to administer, or of a regulation or order of the Commission.”  52 Pa.Code §5.22(a)(4).  Here, the complaint does not allege any facts that could be construed as a violation by the Respondent of any statute, regulation or order which the Commission has jurisdiction to administer.  The Complainant is no longer a customer of the Respondent.  Under the Public Utility Code, payment arrangements can only be ordered by the Commission if the Complainant is a customer or applicant.  That is not the case in this matter.  The complaint is therefore legally insufficient.



Because the complaint and new matter do not set forth any facts that could be construed as a violation of a Commission regulation, statute or order by the Respondent, the complaint is legally insufficient.  Complainant is not precluded from filing a complaint against PECO Energy Company.  

CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and the subject matter of this dispute.  66 Pa.C.S. §701.


2.
The Complainant’s complaint fails to state a claim upon which relief can be granted.



3.
It is just, reasonable and in the public interest that the complaint be dismissed.

ORDER



THEREFORE,



IT IS ORDERED:

1. That the preliminary objections filed by UGI Utilities, Inc. at Docket No. C-2016-2541626 are sustained.

2. That the complaint of Marie Keets at Docket No. C-2016-2541626 against UGI Utilities, Inc. is dismissed without prejudice.



3.
That the docket at Docket No. C-2016-2541626 is marked closed.

Date:
August 17, 2016




/s/







Marta Guhl


Administrative Law Judge

� 	The Complainant also indicates on her complaint that she is currently a PECO Energy Company customer.
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