BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Lynne Crowding Piccolo				:
							:
	v.						:	C-2015-2506979
							:
							:
PECO Energy Company				:



INITIAL DECISION


Before
Eranda Vero
Administrative Law Judge


This Initial Decision dismisses Lynne Crowding Piccolo’s Complaint against PECO Energy Company upon finding that Complainant has failed to carry her burden of proof with respect to her claim of inadequate service on the part the Respondent.

HISTORY OF THE PROCEEDING

		On October 3, 2015, Lynne Crowding Piccolo (Ms. Piccolo or Complainant) filed a formal Complaint (Complaint) against PECO Energy Company (PECO, Respondent, or the Company) alleging that PECO’s contractor had damaged her water pipe.  As relief, Ms. Piccolo requests reimbursement for the replacement of the damaged pipe.

		On October 26, 2015, PECO filed an Answer denying the material allegations of the Complaint.

A Hearing Notice dated November 9, 2015, notified the parties that an initial hearing was scheduled for Friday, January 22, 2016, at 10:00 a.m.
A Prehearing Order was issued on December 4, 2015, advising the parties of the date and time of the scheduled hearing, informing them of the procedures applicable to this proceeding, and directing the submission of documents prior to the hearing.

The hearing convened as scheduled.  Ms. Piccolo appeared pro se and testified on behalf of the Complaint.  She sponsored one exhibit which was admitted into the record in this matter.  Shawane L. Lee, Esq. represented the Respondent, and presented the testimony of Harry Kent, Jr. – who is the manager of Centrum Mechanical; and Brigitte Stokes– who is a claims manager for Utility Line Services.  The Respondent sponsored three exhibits all of which were admitted into the record in this matter.

The record in this matter closed on February 22, 2016.

FINDINGS OF FACT

1. The Complainant is Lynne Crowding Piccolo, who resides at 198 Blanchard Road, Drexel Hill, PA 19026 (Service Address).

2. The Respondent is PECO Energy Company.

3. Utility Line Services (ULS) is a contractor for PECO.  Tr. 60.

4. ULS is an underground utility pipeline construction company.  Tr. 60.

5. On or about October 7, 2014, ULS was working on PECO’s gas lines on Blanchard Road in Drexel Hill, PA.  Tr. 9, Complainant Exhibit 1, PECO Exhibit 2.

6. While working on PECO’s gas lines, the ULS crew damaged the water main on Blanchard Road.  Id. 

7. The ULS crew had to turn the water off in order to make repairs to the water main.  Id. 

8. When the water was turned back on, it came on with such a force that it burst out of the toilet tank in Ms. Piccolo’s second floor bathroom and leaked into her living room downstairs.  Tr. 9-10, Complainant Exhibit 1, PECO Exhibit 2.

9. The rush of water on October 7, 2014, left a layer of dirt inside Ms. Piccolo’s toilet water tank, sinks, shower and clothes washer.  Tr. 10-11, Complainant Exhibit 1.

10. On October 7, 2014, Ms. Piccolo complained to ULS about low water pressure in the shower and in her bathroom sink.  Id.

11. A ULS technician removed the water meter in Ms. Piccolo’s basement and cleaned the screen located in the back of the meter. Tr. 65, PECO Exhibit 2.

12. On October 17, 2014, Ms. Piccolo reported the water incident to PECO. Tr. 11, Complainant Exhibit 1, PECO Exhibit 2.

13. Ms. Piccolo completed PECO’s formal claim form but claimed no permanent damages resulting from the October 7, 2014 event.  Id. 

14. On December 29, 2014, Mr. Piccolo contacted ULS stating that there was water leaking into the basement of the Service Address.  Complainant Exhibit 1, PECO Exhibit 2.  Tr. 14-15, Complainant Exhibit 1, PECO Exhibit 2.

15. On December 29, 2014, a ULS employee visited the Service Address but was unable to find the source of the leak.  Id. 

16. During the December 29, 2014 visit, the ULS employee replaced some of the old hydraulic cement around the pipe in Complainant’s water service line.  Tr. 65, PECO Exhibit 2.

17.	On January 9, 2015, Mr. Piccolo contacted ULS again reporting that water was leaking through the hydraulic cement patch placed by the ULS employee on December 29, 2014.  Tr. 15-16, 65-66, Complainant Exhibit 1, PECO Exhibit 2.

18.	On January 9, 2015, a ULS employee visited the Service Address and verified that water was leaking through the cement patch.  PECO Exhibit 2.

19.	The ULS employee requested a crew to check the area on Blanchard Road where the repair work was done on October 7, 2014.  Id.

20.	On January 12 and 14, 2015, ULS employees verified that the area on Blanchard Road where the repair work was done showed no signs of leaks.  PECO Exhibit 2.

21.	On January 15, 2015, ULS informed Ms. Piccolo of the result of their investigation.  Tr. 67, PECO Exhibit 2.  

22.	In mid-January 2015, Ms. Piccolo contacted her water service provider, which was able to determine that the water seeping through Ms. Piccolo’s basement wall was treated water from the utility’s facilities.  Tr. 20-21, Complainant Exhibit 1.

23.	On March 10, 2015, Ms. Piccolo received a shut-off notice from her water company, informing her that her water service would be shut off if she failed to repair the water leak on her service line.  Tr. 23, Complainant Exhibit 1.

24.	During a telephone conversation on March 26, 2015, ULS’ manager, Brigitte Stokes, instructed Ms. Piccolo to inform ULS when she had a plumber come to repair the leak.  Tr. 67, PECO Exhibit 2.
[bookmark: _GoBack]25.	Ms. Piccolo hired Centrum Mechanical to perform the repair work on her service line.  Tr. 41.

26.	Ms. Piccolo did not inform ULS about the Centrum Mechanical’s scheduled repair work.  Tr. 68.

27.	Centrum Mechanical employees, including Mr. Kent, dug up Ms. Piccolo’s front yard to expose her water service line from the curb stop to the foundation of the Service Address.  Tr. 45, PECO Exhibit 3.

28.	The Centrum Mechanical employees discovered that Ms. Piccolo’s service line had a crack on 25% of its perimeter right where the pipe met the foundation of the Service Address.  Tr. 42, PECO Exhibit 3.

29.	Once Ms. Piccolo’s service line was exposed, the Centrum Mechanical employees could see that the water was spraying against Ms. Piccolo’s basement wall.  Tr. 54.

30.	When a water pipe breaks at the point the pipe meets the wall or the foundation of a house, the break is usually caused by the stress placed in the pipe by the settling of the house itself.  Tr. 46.

31.	Centrum Mechanical replaced Ms. Piccolo’s service line from the curb stop to the house.  Tr. 49.

DISCUSSION

In the present formal Complaint, Ms. Piccolo alleged that PECO’s contractor had damaged her water pipe.  As relief, Ms. Piccolo requests reimbursement for the replacement of the damaged pipe.

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa.C.S. § 332(a).  To satisfy this burden, the Complainant must demonstrate that the Respondent was responsible for the problems alleged in the Complaint through a violation of the Code or a regulation or order of the Commission.  This must be shown by a preponderance of the evidence.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990).  Preponderance of the evidence means that the party with the burden of proof has presented evidence that is more convincing than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 578 A.2d 600 (Pa.Cmwlth. 1990) alloc. den., 529 Pa. 654, 602 A.2d 863 (1992).  In addition, the Commission’s decision must be supported by “substantial evidence,” which consists of evidence that a reasonable mind might accept as adequate to support a conclusion.  A mere “trace of evidence or a suspicion of the existence of a fact” is insufficient.  Norfolk and Western Railway Co. v. Pa. Pub. Util. Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980).

Upon the presentation by the Complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the Complainant shifts to the Respondent.  If the evidence presented by the Respondent is of co-equal weight, the Complainant has not satisfied his burden of proof.  The Complainant would be required to provide additional evidence to rebut the evidence of the Respondent.  Burleson v. Pa. Pub. Util. Comm’n, 443 A.2d 1373 (Pa.Cmwlth. 1982), aff'd, 501 Pa. 433, 461 A.2d 1234 (1983).  

While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. Pub. Util. Comm’n, 768 A.2d 1217 (Pa.Cmwlth. 2001).

At the hearing, Ms. Piccolo testified that ULS was working on PECO’s gas lines on Blanchard Road on Drexel Hill, PA on or about October 7, 2014.  Tr. 9.  While working on PECO’s gas lines, the ULS crew damaged the water main located in front of the Service Address.  Tr. 9.  The ULS crew had to turn the water off in order to make repairs to the line.  Id. When the water was turned back on, it came in with so much pressure that it burst out of the toilet tank in Ms. Piccolo’s second floor bathroom and leaked into her living room downstairs.  Tr. 9-10.  Following that event, Ms. Piccolo noticed a layer of dirt inside her toilet water tank, sinks, shower and clothes washer.  Tr. 10-11.  Ms. Piccolo complained to ULS about low water pressure in the shower and the sink in her bathroom.  Id.  On October 17, 2014, Ms. Piccolo reported the water incident to PECO.  Tr. 11.  She completed PECO’s formal claim form but claimed no permanent damages resulting from the October 7, 2014 event.  Id. 

Ms. Piccolo testified that sometime in December of 2014, a ULS employee visited the Service Address to turn on the gas water heater, which according to Ms. Piccolo, ULS had turned off earlier that day.  Tr. 11, Complainant Exhibit 1.  The ULS employee asked Ms. Piccolo whether she had experienced any problems with her water service since the October incident and she responded in the negative.  Tr. 13, Complainant Exhibit 1.  According to Ms. Piccolo, the ULS employee then informed her that he was going to check the area where the water line came into the Complainant’s house, to make sure that no dirt or mud was stuck in the line.  Id.  Ms. Piccolo stated that the ULS employee did some work on the wall where the water pipe comes into the house.  Tr. 13-14, 81-82, Complainant Exhibit 1.  From that day on, water started leaking into her basement.  Tr. 14, Complainant Exhibit 1.

Ms. Piccolo stated that she contacted ULS several times over the next few weeks, and that ULS responded by sending its employees to investigate the situation, both in and out of the Service Address, on December 29, 2014, January 9, 2015, January 12, 2015 and January 14, 2015.  Tr. 14-15, Complainant Exhibit 1.  They were unable to locate the source of the leak.  Tr. 15-16, Complainant Exhibit 1.

Ms. Piccolo testified that she next contacted her home insurance company and her water service provider.  Tr. 16-17, 19-20, Complainant Exhibit 1.  Neither one of those two companies were able to locate the source of the water leak; however, after several attempts, the water company was at least able to determine that the water seeping in, or leaking into, Ms. Piccolo’s basement was treated water from the company’s facilities.  Tr. 20-21, Complainant Exhibit 1.  As a result of that determination, on March 10, 2015, Ms. Piccolo received a ten-day shut off notice from her water service provider, informing her that her water service would be terminated if she failed to repair the water leak on her service line.  Tr. 23, Complainant Exhibit 1.  Following the receipt of the shut-off notice, Ms. Piccolo hired Centrum Mechanical to repair her water service line.  Tr. 22, 24, Complainant Exhibit 1.  Centrum Mechanical began work at the Service Address on March 24, 2015.  Tr. 26.  

Ms. Piccolo explained that Centrum Mechanical billed her $2,700.00 for the work done on her service line.  Tr. 37.  She is seeking reimbursement of that money from PECO, as principal of ULS.  In support of her argument, Ms. Piccolo stated that by December of 2014 she had resided at the Service Address for 40 years without ever having a problem with her water service line.  Tr. 32-33, Complainant Exhibit 1.  According to Ms. Piccolo, it was no coincidence that the water leak in her basement started after ULS turned the water back on on October 7, 2014, and after the ULS employee did some work on the wall where the service line comes into the house in December of 2014.  Tr. 32-33, Complainant Exhibit 1.  Ms. Piccolo believes that the water leak was a result of ULS’ actions or inactions.  Id.

In response to Ms. Piccolo’s testimony, PECO presented the testimony of Brigitte Stokes and Harry Kent, Jr.  Ms. Stokes testified as claims manager for ULS.  Her testimony followed in large part Ms. Piccolo’s testimony regarding the chronology of events involving ULS.  Tr. 62-69.  It differed from Ms. Piccolo’s testimony on two points.  First, Ms. Stokes testified that the ULS crew removed the water meter in Ms. Piccolo’s basement and cleaned the screen located in the back of the meter of any debris on October 7, 2014, following Mr. Piccolo’s complaint of low water pressure.  Tr. 65.  Second, according to Ms. Stokes after the October 7, 2014 visit, ULS personnel did not return to the Service Address or perform any work on Ms. Piccolo’s basement until December 29, 2014, when they responded to a call from Complainant’s husband.  Tr. 64-65. 

Ms. Stokes explained that on December 29, 2014, a ULS employee visited the Service Address but was unable to find the source of the leak Mr. Piccolo had complained about.  Tr. 64-65.  The ULS employee replaced some of the old hydraulic cement around the Complainant’s water line.  Tr. 65.  On January 9, 2015, Mr. Piccolo contacted ULS again reporting that water was leaking through the hydraulic cement patch placed by the ULS employee on December 29, 2014.  Tr. 65-66, PECO Exhibit 2.  On January 9, 2015, a ULS employee visited the Service Address and verified that water was leaking through the cement patch.  Id.  The ULS employee requested a crew to check the area on Blanchard Road where the repair work was done on October 7, 2014.  On January 12 and 14, 2015, ULS employees verified that the area on Blanchard Road where the repair work was done showed no signs of leaks.  Tr. 65-67, PECO Exhibit 2.  On January 15, 2015, Ms. Stokes informed Ms. Piccolo of the result of ULS’ investigation.  Tr. 67, PECO Exhibit 2.  On March 16, 2015, ULS received another call from Ms. Piccolo regarding the water leak.  Tr. 68, PECO Exhibit 2.  During that conversation, Ms. Stokes instructed Ms. Piccolo to inform ULS when she hired a plumber to repair her service line.  Tr. 67-68, PECO Exhibit 2.  Ms. Piccolo did not inform ULS of the date when Centrum Mechanical was scheduled to work on her water service line.  Tr. 68.

According to Ms. Stokes, the events of October 7, 2014, did not cause Ms. Piccolo’s service line to crack and leak because all of ULS’ work was done on the utility side of service.  Tr. 63.  She explained that Ms. Piccolo had assured her as late as November 14, 2014, that no damage had resulted from the October 7, 2014 incident.  Tr. 64, PECO Exhibit 2.

Harry Kent Jr. testified as manager of Centrum Mechanical.  He stated that he has been a plumber for 38 years and has had a Master license for the last 28 years.  Tr. 40.  Mr. Kent testified that Centrum Mechanical was hired by Ms. Piccolo to work on her water service line.  Tr. 41.  He explained that he had arrived at the Service Address with other Centrum Mechanical employees and had investigated Ms. Piccolo’s service line by putting a pressure test on the line from the curb to the house.  Tr. 42.  He testified that Ms. Piccolo’s service line would not hold the pressure, which meant that the pipe had a crack in it somewhere.  Id.  Centrum Mechanical dug up Ms. Piccolo’s service line and discovered that the pipe was broken where it met the foundation of Ms. Piccolo’s property.  Tr. 42, 45.  According to Mr. Kent, the pipe had a crack in 25% of its perimeter.  Id.  Mr. Kent explained that in his experience this type of damage, at the point where the pipe meets the wall or the foundation of the house, is usually caused by stress put on the pipe as a result of the settling of the house itself.  Tr. 46, 48.   He explained that the new code requires that water service lines be placed inside sleeves in order to protect them from this kind of stress-related breaks, which service lines installed 40 or 50 years ago are susceptible to.  Tr. 48.

Mr. Kent stated that he did not believe that the work done by ULS on Blanchard Road on October 7, 2014, damaged the Complainant’s service line.  Tr. 47.  He pointed out that the ULS’ work site on Blanchard Road is approximately 35 feet away from the Service Address.  Tr. 47.  He explained that if ULS’ damage to the water main on Blanchard Road had been such that it affected Ms. Piccolo’s service line, it would have affected other homes, too.  Tr. 47.

With regard to the high water pressure that the Complainant experienced when ULS turned water back on on October 7, 2014, Mr. Kent explained that it was caused by “a high rush of water real quick with pressure and air.”  Tr. 56.  While the rush of water was powerful enough to lift the tank lid up on the toilet, Mr. Kent pointed out that it would not have damaged a pipe built to withstand 150 pounds of pressure.  Tr. 47, 54-55.  According to Mr. Kent water pressure strong enough to damage the Complainant’s service line would have also damaged her water meter or a valve in the system.  Tr. 51.  While Mr. Kent did not eliminate ULS’ work on the water main as a possible cause of the water leak in Ms. Piccolo’s basement, he maintained that it was highly improbable that it was the cause.  Tr. 51, 47.  Based on his experience as a plumber, Mr. Kent maintained that the break in Ms. Piccolo’s service line was caused by the settling of the house or of the ground surrounding the house, and that it was a coincidence that the pipe in Ms. Piccolo’s service line broke six weeks after ULS damaged and repaired the water main on Blanchard Road.  Tr. 47.

Section 1501 of the Public Utility Code places on every public utility a duty to furnish and maintain adequate, efficient, safe, and reasonable service and facilities.  66 Pa.C.S. § 1501.  Ms. Piccolo claims that PECO, through its contractor ULS, violated the provisions of 66 Pa.C.S. § 1501 by providing her with inadequate service.  In support of her claim, Ms. Piccolo argues that had it not been for the actions of ULS on October 7, 2014 and December 2014, her service line would not have broken causing water to leak into her basement and necessitating the replacement of the line.

The doctrine of res ipsa loquitur allows the fact-finder to infer that the harm suffered by the complainant/plaintiff was caused by the negligence of the respondent/defendant in certain circumstances.  Res ipsa loquitur, meaning literally "the thing speaks for itself," is "a shorthand expression for circumstantial proof of negligence--a rule of evidence."  Gilbert v. Korvette, Inc., 327 A.2d 94, 99 (Pa. 1974).  It is a rule that provides that a plaintiff may satisfy his burden of producing evidence of a respondent’s negligence by proving that he has been injured by a casualty of a sort that normally would not have occurred in the absence of the defendant's negligence.  See William L. Prosser, Law of Torts §§ 39, 40 (4th ed. 1971) (calling res ipsa loquitur a "simple matter of circumstantial evidence").  

The Restatement (Second) of Torts § 328D formulates the evidentiary theory of res ipsa loquitur as follows: 

(1) It may be inferred that harm suffered by the plaintiff is caused by negligence of the defendant when 

(a) the event is of a kind which ordinarily does not occur in the absence of negligence;
(b) other responsible causes, including the conduct of the plaintiff and third persons, are sufficiently eliminated by the evidence; and
(c) the indicated negligence is within the scope of the defendant's duty to the plaintiff.
		
Rest. (Second) Torts § 328D.  See also Gilbert, 457 Pa. 602, 327 A.2d 94 (adopting res ipsa loquitur as defined in the Restatement (Second) of Torts § 328D).  In the present case, Ms. Piccolo failed to show by a preponderance of the evidence that the breaking of the pipe in her service line is an event which ordinarily does not occur in the absence of negligence.  In addition, the evidence collected in this matter does not sufficiently eliminate other responsible causes for the break.  On the contrary, Mr. Kent’s testimony showed that the break in a customer’s service line can occur in the absence of negligence, and that the settling of the house was the most probable cause of the pipe breaking at the point where it meets the foundation of wall of the house.  Because the evidence collected in this matter does not support two of the three elements of res ipsa loquitur, it may not be inferred in this case that the harm suffered by the Complainant was caused by the negligence of the Respondent. 

For the reasons stated above, the Complainant has failed to carry her burden of proving by a preponderance of the evidence that PECO provided her with inadequate service in violation of the provisions of 66 Pa.C.S. § 1501.

CONCLUSIONS OF LAW

1.	The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa.C.S.A. § 701.

2.	The Complainant seeking affirmative relief from the Commission has the burden of proving the Complaint allegations by producing evidence which established material facts by a preponderance of the evidence.  66 Pa.C.S.A. § 332(a).

3.	Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees and the public.  66 Pa. C.S.A § 1501.

4.	The doctrine of res ipsa loquitur allows the fact-finder to infer that the harm suffered was caused by the negligence of a defendant in certain circumstances.  Gilbert v. Korvette, Inc., 327 A.2d 94, 99 (Pa. 1974).

5.	The res ipsa loquitur inference is permitted if: (a) the event is of a kind which ordinarily does not occur in the absence of negligence; (b) other responsible causes, including the conduct of the plaintiff and third persons, are sufficiently eliminated by the evidence; and (c) the indicated negligence is within the scope of the defendant's duty to the plaintiff.  Gilbert v. Korvette, Inc., 327 A.2d 94, 99 (Pa. 1974).

6.	Ms. Piccolo has failed to meet her burden of proving that she is entitled to the relief she is seeking from the Commission.
ORDER


THEREFORE,

IT IS ORDERED:

1. That the formal Complaint filed by Lynne Crowding Piccolo against PECO Energy Company at Docket No. C-2015-2506979 is denied.

2. That the Secretary’s Bureau should mark this matter closed.


Date:  August 24, 2016			/s/				
		Eranda Vero
		Administrative Law Judge
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