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OPINION AND ORDER
Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are late-filed Exceptions, which shall be treated as a Petition for Reconsideration
 (Petition) of PECO Energy Company (PECO or Respondent) filed on May 11, 2015, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Darlene R. Davis Heep, which was issued April 15, 2015.  An Answer was filed by Anthony Cortez (Mr. Cortez or Complainant) on May 21, 2015.
  We also note that on June 21, 2016, the Commission received a letter from Mr. Cortez advising of a change of address and inquiring as to the status of the proceeding.  On consideration of the Petition, we shall deny the Petition, consistent with the discussion in this Opinion and Order. 
History of the Proceeding

On March 6, 2014, Mr. Cortez filed a Formal Complaint (Complaint) against PECO.  The Complaint alleged that there was foreign load at his residence and also disputed a tampering fee charged to his account.  The tampering fee assessed against Complainant was based on a July 8, 2013, site visit by a PECO service technician that reported “. . . jumpers found and meter booted from line to load.”  See PECO Exhibit (Exh.) #7; Findings of Fact #26, 27.
  Checked on the Complaint form was that there was a reliability, safety or quality problem with the utility services at his apartment.  
Complainant also placed handwritten notations on the Commission’s Complaint form that: 1) he had faulty wiring and his meter has been tampered with by the landlord; 2) there was an electrical fire; and 3) the PECO bill was extremely high.  For relief, Complainant stated that “I, Anthony Cortez, will like a complete investigation with all the apartments [at this location] to resolve my problem.”  The presiding ALJ permitted the Complainant to clarify and amend his Complaint allegations pursuant to 52 Pa. Code § 5.92(a), based on testimony at the hearing.  Complainant clarified that his claims related to foreign load and a dispute over the tampering fee assessed against his account.  See I.D. at 1 n.1. 
PECO filed an Answer in which it denied the material allegations in the Complaint.  PECO further replied that Complainant’s meter and foreign wiring inquiry were fully investigated and that PECO was not responsible for the faulty wiring or the failed electrical system at Complainant’s apartment.  See Answer at 1.  PECO also contended that it was entitled to charge a tampering fee.
  

The matter was assigned to presiding ALJ Heep and a hearing was scheduled and convened on May 5, 2014.  At the hearing, Complainant appeared and represented himself and was accompanied by one witness, his fiancé, Ms. Dana Evans.  PECO was represented by Shawane Lee, Esq.  With Attorney Lee were the following PECO witnesses: Regulatory Assessor Michael Begley; PECO Revenue Protection Technician John Orminski, and PECO High Bill Foreman Thomas Lerro.  I.D. at 2. 

The May 5, 2014 hearing was converted to a prehearing conference after it was determined that additional inspection and reports relating to the inspection were needed for a complete record.  I.D. at 2.  A further hearing was also scheduled to allow the Parties the opportunity to bring in the landlord as a party.  Id.  Complainant filed a request to subpoena the landlord/owner of his apartment building.  This request for subpoena was ultimately denied due to, inter alia, the inability of Complainant to effectuate service upon the landlord/owner in compliance with the Commission’s Regulations.  I.D. at 2 n. 2.  PECO was directed to conduct another investigation including the garage at the service address.  Id. at 2.  

A further hearing was scheduled for July 9, 2014.  On the morning of the hearing, PECO Attorney Lee filed a Motion for Further Hearing due to the unavailability of certain of PECO’s proposed witnesses due to their assignment to address the utility’s response to emergencies arising from storms in the area.  I.D. at 2.  PECO requested that it be allowed to proceed with the testimony of PECO Regulatory Assessor Michael Begley the morning of July 9, 2014, and to present the testimony of the revenue technician and the high bill investigator witnesses at a later date.  That request was granted.  Id. 


During the July 9, 2014 hearing, there was testimony that PECO technicians had not entered Complainant’s apartment during the investigation that was conducted following the May 5, 2014 hearing.  It was, again, ordered that PECO conduct a complete investigation prior to any further hearing on this matter.  I.D. at 2. 



A second further hearing was scheduled and held on September 5, 2014.

During the course of the hearings, Complainant presented Ms. Dana Evans as a witness, who sponsored five exhibits.  Four exhibits were admitted and marked as follows:


C1 – Text messages

C2 – Text messages

C3 – Text messages

C4 – Photo of electrical fire in the complex

See I.D. at 3.

On behalf of PECO, Attorney Lee presented witnesses Michael Begley, PECO Regulatory Assessor; James Orminski with the PECO Revenue Protection Department; and Thomas Lerro, PECO High Bill Field Investigation Foreman.  PECO also presented the following exhibits: 
PECO 1 – Service History
PECO 2 – Account Activity Statement
PECO 3 – Account Activity Statement 2
PECO 4 – Account Activity Statement 3
PECO 5 – Payment Agreement History
PECO 6 – Customer Contact Record
PECO 7 – Utility Company Report
PECO 8 – Meter Data Explorer Report
PECO 9 – PECO Rules and Regulations

PECO 10 – PECO Rules and Regulations 2

PECO 11 – High Bill Report

PECO 12 – Liability Report

PECO 13 – Bureau of Consumer Services (“BCS”) Decision

PECO 14 – High Bill Report

PECO 15 – Photographs 1-7 of Meters and Notices

I.D. at 3.

All PECO exhibits were admitted into the record.  The record was closed upon receipt of the transcript on September 4, 2014.  I.D. at 3. 


During review of the record, the presiding officer determined that the record was incomplete in that PECO customer contact information that was central to the determination to be made was insufficient.  I.D. at 3-4.  Based on the foregoing, an Order was issued reopening the record and requesting that PECO submit late-filed exhibits containing: 1) complete customer contact records for each of Complainant’s accounts at the service address in question; 2) complete premises contact records during the time that Complainant resided at the service address in question; 3) complete and legible account statements for all accounts in the name of Complainant at the service address in question; and 4) all records of the foreign load inspection and detection at the service address found in December of 2009.  I.D. at 4.
PECO complied with the directives of the ALJ and the following, late-filed exhibits, were produced on October 30, 2014:

LF PECO 15 – Customer Contact records

LF PECO 16 – Premises contact record
LF PECO 17 – Legible account statement 

LF PECO 18 – Foreign load inspection and detection records.
All late-filed exhibits were admitted and the record was closed on November 16, 2014.  I.D. at 4. 

On consideration of the positions of the Parties, ALJ Heep concluded that there was foreign wiring at Complainant’s apartment and that Complainant was not responsible for some of the charges to his account.  I.D. at 14.  The meter tampering fee was also found to be unsupported by the facts of the case.  The Petition and Answer were filed as noted.   
Discussion
As an initial consideration, we note that Exceptions to the Initial Decision were due on or before May 5, 2015.  PECO’s Exceptions were filed May 11, 2015, but were accompanied by a letter-petition requesting that the Commission consider the Exceptions, nunc pro tunc.  This document explained that the Exceptions were late due to an administrative oversight.  We note that Mr. Cortez states that PECO missed the deadline and he takes the position that the ALJ’s Initial Decision should stand.  See Answer at 1.
Our Regulation at 52 Pa. Code § 1.15(a) states:

(a) Extensions of time shall be governed by the following: 

(1) Except as otherwise provided by statute, whenever under this title or by order of the Commission, or notice given thereunder, an act is required or allowed to be done at or within a specified time, the time fixed or the period of time prescribed may, by the Commission, the presiding officer or other authorized person, for good cause be extended upon motion made before expiration of the period originally prescribed or as previously extended.  Upon motion made after the expiration of the specified period, the act may be permitted to be done where reasonable grounds are shown for the failure to act.
PECO’s request was filed after the time for filing Exceptions had passed.  We find, on consideration of the circumstances of this matter, that an administrative oversight is not good cause for the failure to file Exceptions timely.  We will, therefore, deny PECO’s request to accept the Exceptions nunc pro tunc.
When no Exceptions are filed timely, and no Commissioners request review, the ALJ’s decision becomes final by operation of law.  52 Pa. Code § 5.536(a).  ALJ Heep’s decision therefore became the final action of the Commission on May 5, 2015.  PECO’s Exceptions were filed within fifteen days after that date.  We shall, therefore, treat the Exceptions as a timely filed Petition for Reconsideration of the Commission’s action to adopt the ALJ’s Initial Decision.  We will treat the Replies to Exceptions as an Answer to this Petition.          

Legal Standards

The Public Utility Code (Code) establishes a party’s right to seek relief following the issuance of our final decisions pursuant to Subsections 703(f) and (g), 66 Pa. C.S. § 703(f) and § 703(g), relating to rehearings, as well as the rescission and amendment of orders.  Such requests for relief must be consistent with Section 5.572 of our Regulations, 52 Pa. Code § 5.572, relating to petitions for relief following the issuance of a final decision.  

The standards for granting a Petition for Reconsideration were set forth in Duick v. Pennsylvania Gas and Water Company, 56 Pa. P.U.C. 553 (1982) (Duick):  

A Petition for Reconsideration, under the provisions of 66 Pa. C.S. § 703(g), may properly raise any matters designed to convince the Commission that it should exercise its discretion under this code section to rescind or amend a prior order in whole or in part.  


In this regard we agree with the court in the Pennsyl​vania Railroad Company case, wherein it was stated that:  


Parties . . . cannot be permitted by a second motion to review and reconsider, to raise the same questions which were specifically decided against them . . . what we expect to see raised in such petitions are new and novel arguments, not previously heard, or considera​tions which appear to have been overlooked by the Commission.  

Duick, 56 Pa. P.U.C. at 559 (quoting Pennsylvania Railroad Co. v. Pennsylvania Public Service Commission, 179 A. 850, 854 (Pa. Super. 1935)).  



Under the standards of Duick, a petition for reconsideration may properly raise any matter designed to convince this Commission that it should exercise its discretion to amend or rescind a prior Order, in whole or in part.  Such petitions are likely to succeed only when they raise “new and novel arguments” not previously heard or considerations which appear to have been overlooked or not addressed by the Commission.  Duick, 56 Pa. P.U.C. at 559. 
Positions of the Parties 
Complainant appeared, pro se.  We summarize the testimony and evidence presented by Complainant and PECO as drawn from the Initial Decision:

Complainant disputes the amount owed at the service address.  He believes that the amount of his bill was due to foreign load and that he is not responsible for foreign load charges or the tampering fee assessed by PECO.

A prima facie case was established by Complainant.  Credible testimony by Complainant and his witness, Ms. Evans, as well as PECO records, established that there is a history of foreign load at the residential complex.  It was further established that PECO was notified of the suspicion of foreign load on several occasions.  Testimony regarding the garage electric service shutting off at the time Complainant’s service was shut off also supports a prima facie case on behalf of Complainant. 


In rebuttal, PECO presented evidence that PECO technicians found foreign wiring in December of 2009 and placed the bill in the landlords’ name until August of 2010 when a PECO technician visited the property to verify that the foreign wiring was connected.  (Tr2. 40).
  PECO also presented evidence that it sent its technicians out to the property on several occasions, on at least one such occasion finding jumpers that are used to bypass registering usage on Complainant’s meter.  Additional testimony and evidence was that the Complainant’s meter was not registering usage for an unspecified period of time beginning in April of 2013.  Tampering was found on July 8, 2013 and on September 24, 2013.  (Tr2. 49). 


PECO also presented evidence that Complainant and Ms. Evans had several electric appliances, including five high voltage heaters, suggesting that the high bills were due to high usage.  (FOF 17; Tr3. 63). 


Complainant successfully countered the usage argument with credible testimony that Complainant and Ms. Evans work outside of the home, Complainant often overtime, which would lower energy usage.  Also, Ms. Evans followed PECO provided advice on how to reduce her energy consumption and took steps, among others, such as unplugging appliances and using nightlights rather than brighter lighting.  (FOF 18). 

I.D. at 11-12.
ALJ’s Initial Decision 
After consideration of the positions of the Parties and the evidence, ALJ Heep concluded that Complainant met his burden of proof that there was foreign wiring at his apartment.  The essential reasoning and analysis of the evidence of ALJ Heep is reprinted below:

Overall, the evidence and information presented by PECO and the Complainant support a finding that there was foreign wiring at the property for, at a minimum, the period from April of 2013 until July 28, 2014.  There is the garage service shut-off incident, more than suggestive of foreign wiring and the telling of which was entirely credible.  There was also Ms. Evan’s testimony that she had complained to the landlord as well as PECO that people tampered with the meters and wiring.   


*          *          * 

PECO technician Orminski explained what is needed to open the meter and bypass it.  (FOF 27-30).  His testimony leads to the conclusion that it would take someone with electrical knowledge to bypass the meters as was found in this case.  Complainant’s assertion that he had no such knowledge was credible, (Tr3. 25), and there is no evidence to the contrary.  The testimony of Ms. Evans that she complained to the landlord and PECO that persons were tinkering with the meters at the complex further supports a finding that the Complainant did not tamper with his PECO meter or the wiring. (Note omitted) 


Also, PECO technicians conducted investigations of the property on several occasions, two of which were ordered or occurred during these proceedings.  Although the complex has a history of foreign load and PECO’s own Data Raker records revealed to PECO that Complainant’s meter was pulled in April and September of 2013, not until the last inspection during these proceedings did PECO complete its investigation of the complex.  During the last inspection there was a meter that PECO personnel could not definitively remember or identify and that PECO personnel did not install.  (Tr3. 27-28, FOFs 38, 46).  The apparent change in the number of meters at the property between July 2013 and July 2014 further supports a finding of foreign load prior to the last inspection by PECO.  The added fourth meter was characterized by the PECO technician as “new service.”  (Tr3. 29).  Again, Complainant did not have the technical skills to install such a device.  Only after the final inspection by Foreman Lerro could one reach a conclusion that there was no foreign load.  


This is not a situation where there was an isolated incidence of foreign load.  The records suggest that there was foreign load throughout Complainant’s time at the service address even though there is not sufficiently weighty evidence to rule that there was foreign load for the entirety of the Complainant’s residency.  Another troubling aspect of this matter, also suggesting meter tampering leading to foreign load by someone other than Complainant, is the testimony of PECO technician Lerro that on one of his investigation visits, he met with the Complainant.  Complainant, affronted, credibly contradicted this, stating that he had never met with Mr. Lerro.  (Tr3. 79-80).  This suggests that Mr. Lerro was misled at the time of that inspection and that something untoward concerning the wiring and/or electricity has occurred at the complex. 

  
*          *          *


Nevertheless, the evidence supports a finding that the electric meter in Complainant’s unit was registering foreign wiring from at least April of 2013, when the pull on the meter and other evidence of foreign load began again to surface, until July 28, 2014, when a collective of investigations by PECO established that there was no longer foreign load.  The landlord is “the customer being supplied” during the relevant period and therefore will be held responsible for the tampering charge.  66 Pa.C.S. § 1529.1; PECO Tariff Rule 10.4.
I.D. at 12-14.

The most pertinent Findings of Fact from the Initial Decision are as follows (notes omitted): 

3. The service address is an apartment in which Complainant resided with Ms. Dana Evans.  (Tr2. 9).

4. The property was originally one home that has been divided into apartments.  (LF PECO 18, Tr2. 11).

5.  The property contains five apartments.  (Tr2. 28).

6.  Two of the apartments are in a separate building.  (Tr2. 28).

7.  Space in the garage on the property is rented out to other persons and entities.  (Tr. 8).

8.  Electric meters are located in common areas.  (Tr. 16). 

9.  Ms. Evans lived at the service address and was the PECO customer of record until June of 2011.  (Tr2.14, LF PECO 16). 

10. Dana Evans complained to the landlord about high bills and wiring when she was the customer of record.  (Tr2. 9).

11. On November 30, 2009, during the time that Ms. Evans was the customer of record, she contacted PECO concerning bills that she thought were high and, subsequently, a PECO technician conducted an investigation.  (Tr2. 11-13).

12. On December 1, 2009, a PECO technician visited the property and found foreign load consisting of radiators, fire alarms, porch lights and hallways lights.  (LF PECO18).

13. The service was put in the landlord’s name until August 23, 2010, when a PECO technician verified that the foreign wiring had been corrected.  (Tr2. 40).

14. In May of 2011, PECO technicians found damage to the meter, which usually means that there was some force applied to the meter.  (Tr2. 62).

15. Complainant, Cortez, moved in and established service at the address on June 8, 2011.  (PECO 1, Tr. 41).

16. A new landlord acquired the property.  (Tr. 7).

*          *          *

24. Ms. Evans contacted her landlords about issues with the wiring at the apartment complex on numerous occasions for years.  (Tr2. 9-10).

25. Ms. Evans contacted PECO on more than one occasion to inform the Company that there was a problem with the electric service, including wiring, and that she was concerned that there was a connection of Complainant’s service with the garage and other possible foreign load.  (Tr2. 9-12).

26. On July 8, 2013, a technician went out to the service address and shut off the service because the meter was not registering usage since approximately April 28, 2013.  (PECO 1, Tr2. 42, 46).
*          *          *

31. When Complainant’s service was shut off, this also resulted in shut off of service at the complex garage.  (Tr. 7).

32. When the landlord restored electric service to the garage, the electric service for the Complainant began to work as well.  (Tr. 7). 

33. Complainant’s service recommenced prior to his making payments to PECO.  (Tr. 7 and 9). 

34. A $270 tampering fee was billed to Complainant in August of 2013.  (Tr2. 52; PECO 3). 

35. The Company did not state that Complainant tampered with the service equipment or performed theft of the service.  (Tr2. 51, PECO 7).

36. PECO employs third-party software called Data Raker to review a customer’s usage.  (Tr2. 53).

37. PECO Data Raker records show that Complainant’s meter was pulled in April of 2013 and September of 2013.  (PECO 8, Tr2. 53).

38. There were originally three meters at the time a PECO technician inspected the property in July of 2013.  (Tr3. 27-28, 29; PECO 15, p. 4). 

39. In January of 2014, Ms. Evans contacted PECO and stated that someone tampered with the meter box and that she believed that wiring for common areas and the apartments were connected to her unit.  (LF PECO 15).

40. A PECO technician visited the property on January 31, 2014.  (Tr2. 24, PECO 12)

41. The PECO technician turned off Complainant’s service and then knocked on the doors of two other units and asked was anything wrong with the service.  He was told no.  (Tr2. 25).  

42. During this visit, the technician did not investigate the garage.  (Tr2. 37).

43. A February 5, 2014 Bureau of Consumer Services document states that of the five apartments at the complex, PECO technicians checked Complainant’s and two others following a foreign load complaint.  (Tr3. 7-8, PECO 13).

44.  PECO technicians did not enter Complaint’s apartment during the May 15, 2014 inspection, the inspection conducted after the May 5, 2014 prehearing conference.  (PECO 15, Tr2. 30-31).

*          *          *

46. There were four meters at the time PECO technicians inspected the property in 2014.  (Tr3. 27-28; PECO 15, p. 4). 

47. PECO High Bill Foreman Lerro completed investigation of the service address and the complex on July 28, 2014.  (Tr3. 43). 

48. Based on the July 28, 2014 visit of Foreman Lerro and information obtained during previous visits by PECO technicians, as of July 28, 2014, there was no foreign load.  (Tr3 77-78).

49. Since 2009 PECO was aware that foreign wiring was found at Complainant’s service address. 

50. There was foreign load on Complainant’s meter between April 2013 and July 28, 2014. 

See I.D. at 5-9.
Additionally, ALJ Heep rejected the imposition of a tampering charge of $270 charged by PECO pursuant to its Tariff Rule 10.4.  See I.D. at 10-11, 14; Finding of Fact #34.  PECO took the position that the tampering fee as authorized by its applicable tariff would apply because Complainant, as the account holder associated with the meter that was the subject of the tampering, benefitted.  The ALJ rejected this contention.  ALJ Heep concluded that, due to the presence of foreign load on Complainant’s meter for the applicable period in dispute, the landlord, rather than Complainant, was “the customer being supplied” during the relevant period and therefore was to be held responsible for the tampering charge.  I.D. at 14. 
Petition for Reconsideration
Before addressing the Petition, we note that any issue or argument that we do not specifically delineate shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984). 

ALJ Heep reached fifty (50) Findings of Fact and drew two (2)    Conclusions of Law.  We, hereby, adopt said Findings of Fact and Conclusions of Law unless said Findings or Conclusions are expressly modified or rejected, or rejected by necessary implication from our discussion. 

The Tampering Fee 

PECO’s Argument
PECO first seeks reversal of the ALJ regarding her conclusion that Complainant was not responsible for the tampering fee of $270.  See Petition at 1-2.  PECO, as a preface to its specific allegations of error, explains that even if Complainant did not, personally, tamper with the equipment, he is liable for the fee because he benefitted from the service.  Id.at 2.

Specifically, PECO argues that the presiding ALJ incorrectly determined that Mr. Cortez was not responsible for the tampering fee assessed to his account although he benefitted from the service.  Id. at 5-6.  PECO argues that the applicable provision of its tariff, Tariff Rule 10.4, imposes a “strict” liability standard for tampering.   Id. at 5.  PECO’s Tariff Rule 10.4 provides, in pertinent part as follows:

10.4 Tampering.  In the event of the Company’s meters or other property being tampered with, the customer being supplied through such equipment shall pay the amount which the Company may estimate is due for service used but not registered on the Company’s meter, and for any repairs or replacements required, as well as for costs of inspections, investigations, and protective installations.

See I.D. at 10.

The alleged error, argues PECO, is that the ALJ concluded that, based on the testimony of PECO’s Revenue Protection Technician and the testimony of Complainant and Complainant’s fiancé, it would take someone with electrical knowledge to bypass the system as was found in this case.  This finding was reached in conjunction with testimony from Complainant’s fiancé that she had previously complained to PECO of meter tampering at the apartment complex where she resided.  See Petition at 5.

Notwithstanding testimony concerning the level of electrical knowledge, or expertise of Mr. Cortez, asserts PECO, the applicable tariff provision does not require proof that the customer himself or herself actually performed the tampering or had the innate ability to so perform tampering.  Rather, the tariff imposes a fee if the customer benefits from the tampering.  Id. at 5.   To fully garner the crux of PECO’s position, we reprint the text of its argument in its Petition:
In this case, ALJ Heep determined in her Findings of Fact that Mr. Cortez’s meter had been bypassed.  This was based on the testimony of PECO’s Revenue Protection technician, PECO’s Data Raker record, which showed the meter had been pulled in April and September 2012, as well as PECO’s Revenue Protection records.  The fact there was tampering at Mr. Cotez’s meter automatically makes him responsible for the $270.00 tampering fee because he benefitted from the service supplied to him that was not paid for.  As the customer being supplied electric service through the meter, Mr. Cortez is responsible for the tampering fee.  It is of no import that Mr. Cortez does not have the knowledge to perform the tampering; Mr. Cortez did not personally tamper with the meter; or others may be responsible for the tampering.  The fact is that Mr. Cortez benefitted from the free electricity obtained through the tampering.  The strict liability standard imposed by the tariff makes him responsible.  ALJ Heep’s decision in this regard hinges on the fact that Mr. Cortez could not be responsible for the tampering because he does not have the technical knowledge to perform the tampering.  This is incorrect and is not required by the tariff.       

Id. at 6.

Complainant’s Argument  

In his Answer to the Petition, Mr. Cortez states that he did not find out about the landlord/owner’s possible tampering with the meter until PECO terminated services.  Complainant notes that when service to his apartment was terminated, this resulted in the termination of service to other areas of the apartment complex.  Finally, Mr. Cortez notes that PECO did not have access to the garage where there was a foreign load connection.  See, e.g., Findings of Fact #25, 31.      


Disposition 
We shall deny PECO’s first argument, consistent with our discussion.  We conclude that PECO’s Petition does not raise any “new or novel” considerations.  It therefore fails to meet the Duick standards.
PECO’s arguments do not reference the interrelationship between the presence of foreign load and the applicability of its tariff.  In its second argument, infra, PECO argues against the finding of ALJ Heep that Mr. Cortez’s account was subjected to foreign load.  See Finding of Fact #50.  The disposition of PECO argument regarding the tampering fee, however, cannot be addressed in the context of this case without a determination as to whether there was foreign load on the account of Mr. Cortez during the relevant periods in dispute.

 PECO is correct in pointing out that its tariff imposes liability upon the “customer being supplied through such equipment” when tampering is found.  Thus, as argued by PECO, it is no defense to the imposition of a tampering charge/fee pursuant to the tariff, that the customer does not, himself or herself, have the technical capability or expertise to perform the tampering.  However, PECO’s argument does not consider the statutory provision of Section 1529.1 of the Code, 66 Pa. C.S. § 1529.1, regarding the presence of foreign load.      

Regarding foreign load, the presiding ALJ has accurately discussed the holding of 1-A Realty v. Pa. PUC, 63 A.3d 480, 483 (Pa. Cmwlth. 2013):
[I]f the . . . residential building contains one or more dwelling units not individually metered, an affected public utility shall forthwith list the account for the premises in question in the name of the owner, and the owner shall thereafter be responsible for the payment for the utility services rendered thereunto.  In the case of individually metered dwelling units, unless notified to the contrary by the tenant or an authorized representative, an affected public utility shall list the account for the premises in question in the name of the owner, and the owner shall be responsible for the payment for utility services to the premises.  66 Pa.C.S. § 1529.1(b) the PUC has defined the phrase in its decisions.  In Shank v. PPL Electric Utilities, Inc., Docket No. C-2009-2087300 (Pa. PUC 2009), the PUC held that the phrase, “not individually metered” as used in Section 1529.1 of the Code means that the unit's electric meter is registering foreign wiring. In other words, “the existence of foreign wiring precludes a premises from being considered ‘individually metered’ for purposes of [Section 1529.1 of the Code].”  Franckowiak v. PPL Elec. Utils. Corp., Docket No. C-2005-4687 (Pa. PUC 2006).
I.D. at 10-11, discussing 1-A Realty v. Pa. PUC.

Pursuant to Section 1529.1 of the Code, a property owner is financially responsible for a tenant’s entire account, once foreign load is verified on the tenant’s meter through which utility service is supplied.  I.D. at 11, citing Santos v. Metropolitan Edison Co., Docket No. C-00967757 (Order entered August 7, 1997).  When foreign load is found, the utility must list the account, including any arrearage, in the name of the landlord.  (Emphasis supplied).  The landlord is responsible for the utility bills until the foreign load is corrected.  Once the foreign load is corrected by the landlord and verified by the utility, the utility places the account back in the name of the tenant.  Id., citing Ace Check Cashing Inc. v. Philadelphia Gas Works, Docket No. C-2008-2056428 (Order entered May 21, 2010). 
PECO’s Tariff Rule 10 states that the charge or fee for tampering is to be assessed against “the customer being supplied.”   PECO uses this language as the basis for its position concerning the applicability of “strict” liability for the charge in this case.  We find, however, that ALJ Heep correctly rejected this argument.  PECO’s position fails to acknowledge that when the account is placed in the name of the property owner, according to the directives of Section 1529.1, Mr. Cortez was no longer the customer being supplied.  See I.D. at 14.  Upon the discovery of the presence of foreign load, as has been noted, the account is, by law, placed in the name of the property owner.  Therefore, the property owner is, based upon operation of the statute, the “customer being supplied” as referenced in the tariff.   
A utility tariff, approved by the Commission, has the force of law.  See Pennsylvania Electric Co. v. Pa. PUC, 663 A.2d 281, 284 (Pa. Cmwlth. 1995); PPL Elec. Utilities Corp. v. Pa. PUC, 912 A.2d 386, 402 (Pa. Cmwlth. 2006).  However, statutes are to be read in pari materia .  See Pa. C.S. § 1932, which provides that statutes are in pari materia under the following conditions:  

§ 1932. Statutes in pari materia.

(a) Meaning. --

Statutes or parts of statutes are in pari materia when they relate to the same persons or things or to the same class of persons or things.

(b) Construction. --

Statutes in pari materia shall be construed together, if possible, as one statute.
Section 1303 of the Code, “Adherence to tariffs,” 66 Pa. C.S. § 1303, must be read in pari materia with Section 1529.1.  It is well settled that public utility tariffs must be applied consistent with their language, that public utility tariffs have the force and effect of law, and that public utility tariffs are binding on the customer as well as the utility.  Penna. Electric Co. v. Pa. PUC, 663 A.2d 281, 284 (Pa. Cmwlth. 1995); PPL Elec. Utilities Corp. v. Pa.  PUC, 912 A.2d 386, 402 (Pa. Cmwlth. 2006).  However, although tariffs have the force and effect of law, they are not statutes subject to statutory interpretation.  State Farm Fire & Cas. Co. v. PECO Energy Company, 54 A.3d 921, 928 (Pa. Super.  2012), citing Equitable Gas Co. v. Wade, 812 A.2d 715, 718 (Pa. Super. 2002).   
As noted, statutes, or parts of statutes, are in pari materia, when they relate to the same persons or things or to the same class of persons or things.  And, statutes in pari materia shall be construed together, if possible, as one statute.  Germantown Cab Co. v. Phila. Parking Auth., 614 Pa. 133, 36 A.3d 105 (2012); Cherry v. Pa. Higher Ed. Assist. Agency, 537 Pa. 186, 642 A.2d 463 (1994).  When we apply fundamental principles of statutory interpretation to Section 1303 of the Code pertaining to tariffs, and Section 1529.1 of the Code pertaining to foreign load, we conclude that to the extent there is a foreign load condition at the subject property, it is the owner of the property who is the customer being supplied for purposes of the application of PECO Tariff Rule 10 during the time foreign load is present.  This situation obtains until the foreign load condition is corrected and verified by the utility according to Section 1529.1.  It is at the time the account is removed from the name of the property owner and placed in the name of the tenant, that a tampering fee would be applicable to the tenant.  Section 1529.1 has been interpreted to evidence the statutory intent to place responsibility for the account upon the property owner.  Incident to the placement of the account in the name of the property owner are all arrearages and utility bills which, by operation of the statute, become involved until the foreign load condition is abated.
Based on the foregoing, PECO’s Tariff Rule 10 is a tariff charge or fee that is the responsibility of the property owner to the extent it has become applicable during such time as a foreign load condition existed at the subject premises.    
The Presence of Foreign Load

PECO’s Argument
The presiding ALJ concluded that there was foreign load on Complainant’s meter between the period April 2013 and July 28, 2014, a period of time during which the tampering charge was applied.  See Finding of Fact # 50.  PECO argues that ALJ Heep’s decision that there was foreign wiring at the premises between April 2013 and July 28, 2014, is not supported by the evidence.  See Exc. at 7-9.
To support its position, PECO relies upon the testimony of its witness, PECO High Bill Field Foreman Thomas Lerro.  Petition at 7-8.   PECO also relies on its Exhibit #14 and additionally references a March 30, 2012, and January 31, 2014, site visit by a person supervised by Mr. Lerro, Robert Alicea.  Id. at 7, citing PECO Exhibits #11 and 12. 

PECO asserts that, inter alia, through idling of the meter disc, it proved there was no foreign wiring at the premises of Complainant.  Id. at 8.    

Complainant’s Argument
As noted, Mr. Cortez emphasizes that PECO did not have access to certain garages which were part of the apartment complex of the service property.  The garages and apartments were previously one unit, which were later subdivided.   See Findings of Fact #4-7.

Disposition
We shall deny PECO’s second argument, consistent with our discussion.  We do not believe PECO’s Petition raises any “new or novel” considerations.  It therefore fails to meet the Duick standards.

We find that the presiding ALJ has reached certain facts that are supported in the record by substantial evidence that PECO has not adequately rebutted.  Specifically, the ALJ was persuaded to find foreign wiring due to the location of the meters in common areas, documented incidents of foreign wiring, and a pattern of meter tampering at the apartment complex.
  See Findings of Fact # 8, 12, 14, 24-26, and 31-32. Of significance is the finding that when service to an apartment was interrupted, service to a garage that was a part of the apartment complex was also interrupted.  See Finding of Fact #31.  PECO does not address the connection between service to Complainant’s apartment unit and the coincidence of service to an adjoining garage within the complex.  See Petition at 8.

We have reviewed PECO’s Exhibits, and particularly note that its Exhibit #14, which is the report of Mr. Lerro, expressly notes the attachment of the garages to apartment units in the complex, apartment units “D” and “E.”  Although the report states that units “A,” “B”, and “C,” and “common” are fed from a separate service of the service property address, we interpret the statements of Exhibit #14 as admissions of impermissible foreign load connections with residential meters throughout the apartment complex that has not been addressed.  See Exhibit #14:

The service to the 3 garages are attached to Apt “E” (1260 HDC) owner and tenate [sic] have an agreement for paying the electric for the 3 garages in rear.  I meet [sic] with both.

Pursuant to Section 1529.1, the statute does not permit a residential ratepayer to consent to foreign load.  1-A Realty v. Pa. PUC, supra.  Thus, the other units within the apartment complex in which Complainant resides may also be in violation of the applicable statutory provision. 
Based on the foregoing, we conclude that substantial evidence supports the ALJ’s findings of foreign load at the service address of Complainant from the period April 2013 - July 28, 2014.  We therefore deny the Petition of PECO.  The service address of the property has been the subject of several complaints by Complainant and his fiancé concerning high billing, and meter tampering.  The record, as a whole, supports the presiding ALJ’s analysis and conclusions regarding both the presence of foreign load and the applicability of the charge for tampering during the period of time such as a foreign load condition appertained at the property.  

Conclusion
Based on our review of the record and the applicable law, the Petition is denied, consistent with this Opinion and Order; THEREFORE,


IT IS ORDERED:
1. That the Petition for Reconsideration filed by PECO Energy Company on May 11, 2015, is denied. 

2. That the Complaint of Anthony Cortez against PECO Energy Company is sustained.

3. That the Initial Decision of Administrative Law Judge Darlene R. Davis Heep, issued on April 15, 2015, is adopted.

4. That the landlord of the service address is responsible for charges between April of 2013 and July 28, 2014, including any tampering fees, and PECO will credit the Complainant for these charges and any fees for that period. 
5. That PECO will provide Complainant, Anthony Cortez, with a final bill and the credit as directed in Ordering Paragraph 3, above, no later than thirty days after the entry of this Opinion and Order.
6. That PECO Energy Company shall file a notice at this docket number advising the Commission that it has re-billed Anthony Cortez, as required by Ordering Paragraph #5.


7. That, upon the filing of the notice described in Ordering Paragraph #6, the Secretary’s Bureau shall mark this docket closed.
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BY THE COMMISSION








Rosemary Chiavetta








Secretary

(SEAL)

ORDER ADOPTED:  September 15, 2016
ORDER ENTERED:   September 15, 2016
	� 	This document was submitted as, late-filed, Exceptions.  For reasons discussed herein, it will be treated as a Petition for Reconsideration, and Replies to Exceptions will be treated as an Answer to the Petition.


� 	The Reply Exceptions of Mr. Cortez did not contain a Certificate of Service as required by Commission Regulations.  Consequently, a copy was served upon PECO by Commission Secretarial Letter dated May 26, 2015. 


� 	As explained by PECO witness John Orminski:





The way it works, if you could picture a plug going into a socket, a meter is the same way.  The top of the meter is PECO’s service going in that gives the customer service and the bottom of the meter is the load.  That’s what goes inside the panel in the house.  That’s the load, so when I got there, the bottom of the meter had plastic boots on it.  That’s killing the circuit.  That means no registration will go on the meter.  So what happen was, the customer put lines from the line-side which is PECO’s, inside the meter board to the load and that completed the circuit so they would get free service and the meter wouldn’t register.





See Transcript of Proceedings (Tr.) held May 5, 2014, at 16. � 


� 	PECO further pointed out that Complainant had an outstanding balance on his account.  See Answer at 3.


� 	Proceedings before ALJ Heep resulted in three transcripts.  References in the Initial Decision were as follows:  May 5, 2014 – Tr.; July 9, 2014 – Tr2.; September 5, 2014 – Tr3.  See I.D. at 4 n. 3. 





� 	Ms. Evans lived at the service address and was the PECO customer of record until June of 2011.  See Finding of Fact #9.


	� 	PECO has not asserted that Complainant was responsible for the meter tampering.  See Finding of Fact #35.
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