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OPINION AND ORDER


BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of the Philadelphia Gas Works (PGW) filed on September 14, 2015, and the Exceptions of Lavoris Mintz (Complainant) filed on September 18, 2015, [footnoteRef:1] to the Initial Decision (I.D.) of Administrative Law Judge Mary D. Long (ALJ), which was issued on August 24, 2015, in the above-captioned proceeding.  PGW filed Replies to the Exceptions of the Complainant on September 29, 2015.  For the reasons stated below, we shall deny the Complainant’s Exceptions, grant PGW’s Exceptions and modify the ALJ’s Initial Decision.   [1: 	The Exceptions that were filed with the Secretary’s Bureau on September 10, 2015, did not include an original signature and a Certificate of Service.  As such, by letter dated September 11, 2015, the Secretary’s Bureau returned the Exceptions to the Complainant with directions to sign and provide a Certificate of Service showing service of the Exceptions to all parties of record within ten days.] 


History of the Proceeding

On December 29, 2014, the Complainant filed a Formal Complaint against PGW with the Commission.  The Complainant stated that her gas service had been terminated because she missed installment payments on her payment arrangement.  She claimed that she could not understand how her gas bill became so high and alleged that payments which she made were not credited to her balance.  She further claimed that there were incorrect charges on her bill.  As relief, she requested that her gas service be reinstated and requested a new payment arrangement.

		On January 20, 2015, PGW filed an Answer with New Matter admitting that the Complainant’s gas service was off, but denying the material allegations of the Complaint.  The Answer stated that the Complainant established service at the service address on January 1, 1996, and that between 2002 and November 2007, the Complainant had four informal complaints, two formal settlements, two Company-issued payment agreements and six medical certifications on her account.  PGW’s Answer further stated that on April 3, 2007, it terminated the gas service at the service address with an outstanding balance of $17,845.99.  Answer at 1.

		PGW’s Answer further stated that it restored the Complainant’s service in November 2007 under a new account number, but in June 2010, the Company again terminated the gas service at the service address for non-payment.  PGW noted that the Complainant was made aware of the outstanding balance she owed under her previous account number and that upon restoration of service, the balance would be transferred to her new account number.  PGW explained that pursuant to a settlement of an August 4, 2010 formal complaint filed by the Complainant at Docket No. F-2010-2191733, the Complainant accepted a payment agreement based on her total account balance, including the amount transferred from her previous account number, and agreed to a $557 monthly payment.  However, PGW stated that on November 21, 2011, it again terminated the service at her service address for non-payment.  Answer at 2. 

		In its New Matter, PGW noted that the Company had filed a Certificate of Satisfaction with the Commission indicating that the Formal Complaint under Docket No. F-2010-2191733 was settled.  According to PGW, Commission Regulations at 52 Pa. Code § 5.24(b) permit a utility to file a certificate of satisfaction, indicating that a complaint has been addressed and that a Complainant has ten days to object, and if no objection is filed, the matter is closed.  As the Complainant did not file an objection to the certificate of satisfaction, PGW asserted that she is precluded from resurrecting the events of 2010 as the basis for a cause of action as those same factual and legal issues have been addressed and previously settled by the Parties.  New Matter at 3-4.		

Also, on January 20, 2015, PGW filed Preliminary Objections as well as a Motion for Summary Judgment.  In its Preliminary Objections, PGW stated that the issues raised in the Complaint arise from activity on the Complainant’s account that occurred in 2010 and, as such, are beyond the statute of limitations, which divests the Commission of jurisdiction to hear an action brought more than three years from the date the liability arose.  Preliminary Objections at 2-3.

In its Motion for Summary Judgment, PGW requested dismissal of the Complaint on the grounds that: (1) the issues raised in the Complaint arise from activity on the Complainant’s account that occurred in 2010 and as such, are beyond the statute of limitations, and (2) that the same factual and legal issues that are the basis of the instant Complaint have been addressed and previously settled by the parties by way of a Certificate of Satisfaction under Docket No. F-2010-2191733, filed on March 17, 2011.  Motion for Summary Judgment at 2-4.

The Complainant did not file a response to the New Matter or the Motion for Summary Judgment.

		By Order issued on March 9, 2015, PGW’s Preliminary Objections were dismissed by the ALJ.  Also, by Order issued on March 10, 2015, PGW’s Motion for Summary Judgment was denied by the ALJ.
  
		The ALJ conducted a telephonic hearing on May 5, 2015.  The Complainant appeared pro se, testified on her own behalf, and presented no other witnesses.  PGW, which was represented by counsel, presented the testimony of one witness and offered PGW Exhibits 1 and 2, which were admitted into the record without objection.  PGW also offered Exhibits 3 and 4, but neither of these exhibits was admitted into the record.

		Both PGW and the Complainant sought leave to submit late-filed exhibits in support of the testimony offered at the hearing.  By Interim Order dated June 2, 2015, by the ALJ, PGW Exhibits 5, 6 and 7 were admitted into the record without objection.  Additionally, Complainant’s Exhibits 1, 2, and 3 were also admitted without objection.  The record was also closed by the June 2, 2015 Interim Order.

		In her Initial Decision, issued on August 24, 2015, ALJ Long sustained the Complaint to the extent that PGW rendered unreasonable service and directed the payment of a $500 civil penalty.  The ALJ dismissed the Complaint in all other respects.  As previously indicated, PGW and the Complainant filed Exceptions on September 14, 2015, and September 18, 2015, respectively.  PGW filed Replies to Exceptions on September 29, 2015.
Discussion

Legal Standards

  As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code),  66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that the Respondent is responsible or accountable for the problem described in the Complaint.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the Complainant’s evidence must be more convincing, by even the smallest amount, than that presented by the Respondent.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

Upon the presentation by a Complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence, sometimes called the burden of persuasion, to rebut the evidence of the Complainant shifts to the Respondent.  If the evidence presented by the Respondent is of co-equal value or “weight,” the burden of proof has not been satisfied.  The Complainant now has to provide some additional evidence to rebut that of the Respondent.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).  While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts. The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).
Before addressing the Exceptions, we note that any issue or Exception that we do not specifically delineate shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

ALJ’s Initial Decision

In her Initial Decision, ALJ Long made forty-three Findings of Fact and reached five Conclusions of Law.  I.D. at 2-7, 14-15.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

The ALJ found that PGW failed to render reasonable service because it did not effectively explain the consumer’s complicated account history to her.  However, the ALJ further found that the Complainant failed to make regular payments on her account and as such, it was not appropriate to award her a payment arrangement or to require her service to be reinstated.  The ALJ explained that Section 1501 of the Public Utility Code (Code), 66 Pa. C.S. § 1501, requires a public utility to render reasonable service and that the handling of customer inquiries is an important aspect of reasonable service.  The ALJ stated that while PGW attempted to respond to the Complainant’s questions about her balance by sending her account statements, those statements included balances identified by different account numbers and multiple service agreement numbers.  According to the ALJ, there is no evidence in the record that PGW ever explained to the Complainant how to read those statements and why different balances are associated by different account and service agreement numbers.  I.D. at 1, 9-10.

Next, the ALJ directed PGW to recalculate the Complainant’s balance, including the payments recently made by the Complainant, and provide her with a consolidated statement of activity for the last three years that clearly shows the Complainant’s account activity and includes a clear statement of her current balance.  The ALJ was particularly concerned that there was no record evidence that PGW ever explained to the Complainant that it was reactivating a 2007 balance from a prior account that had been inactive for nearly three years.  Furthermore, the ALJ stated it was not obvious from the account statements that PGW was splitting the Complainant’s payments between two past due account balances identified by different service agreements.  I.D. at 10-11. 

Lastly, the ALJ stated that having concluded that PGW rendered unreasonable service the assessment of a civil penalty was appropriate.  Upon her analysis of the factors  to be considered in evaluating whether a civil penalty for violating a Commission order, regulation or statute is appropriate, as set forth in the Commission’s Policy Statement at 52 Pa. Code § 69.1201, the ALJ found that a civil penalty in the amount of $500 was appropriate for this violation.  I.D. at 11-13.

Exceptions and Replies

		In her Exceptions, the Complainant states that based on her understanding, her account in 2007 was terminated for non-payment and the balance of $16,979.76 on that account ending in 3689 was written off by PGW.  The Complainant asks why this balance was reactivated in 2010, nearly three years after PGW sent it to write-off.   The Complainant also asks why she was not informed that the 3689 account was added to a new account ending in 1860 and questions why her payments on her latter account were being applied to the balance on her closed account.  According to the Complainant, from January 2009 until service was terminated, she made sixteen payments totaling $5,334.86 and received $800 in grants.  She questions where that money went.  Exc. at 1.
The Complainant maintains that her balance on her new account ending in 1860 is $4,982.05, but she made sixteen payments totaling $5,334.86.  She questions her new account balance because she claims she paid more than the balance of this account.  The Complainant states that she has a sick brother living with her and needs to know what she needs to do to obtain gas service for the winter.  Id.

In its first Exception, PGW excepts to the finding that the Company failed to provide the Complainant with reasonable service pursuant to Section 1501 of the Code.  PGW states that the evidence in this matter shows that the Complainant had been furnished with more than reasonable service with regard to attempting to help her understand her account since at least 2010.  PGW notes that while the ALJ acknowledged the “troubled history” the Complainant had with the Company, she failed to recognize the difficulties it poses and the efforts that PGW has made in answering the Complainant’s questions and responding to her requests for information.  According to PGW, its Exhibit No. 2 shows that between 2010 and 2011, the Complainant discussed her account with PGW on at least seven occasions.  In addition, the Complainant  made three visits to district offices and made four phone calls to PGW.  PGW explains that one of the phone calls was a settlement conference where the particulars of Ms. Mintz’ account and balance were explained to her.  See Tr. at 34-36.  Also, PGW points out that in September  2010 and September 2014, the Complainant received copies of her account statements and did not contact the Company for any explanation of these documents.  In fact, PGW asserts that on October 7, 2014, the Complainant visited a district office with her billing statement and had it explained to her in person.  PGW Exc. at 4-5.

PGW avers that after numerous contacts with the Complainant, two formal complaints and a hearing where the Complainant was questioned, there still is no indication as to what the Complainant does not understand about her bill.  In response to the ALJ’s reference to the Complainant’s account as a “scramble of records” that are inscrutable to the average customer, PGW submits that the average customer does not have a scramble of records for their account and nor do they have the “troubled history” that the Complainant has.  According to PGW, the evidence shows that given the Complainant’s account history as well as the lack of information from the Complainant regarding what she was having trouble with, the Company has provided reasonable service with respect to responding to the Complainant’s inquiries.  PGW Exc. at 6.

In its second Exception, PGW disagrees with the finding that a civil penalty in the amount of $500 is appropriate.  PGW asserts that the penalty would not be appropriate even if the Commission were to deny its Exception with regard to whether there was a violation of Section 1501.  PGW states that it is aware of the need for communication with its customers and avers that the Company is available to them around the clock.  According to PGW, the evidence in this case speaks to PGW’s commitment to open lines of communication and its desire to ensure that all customers understand their obligations and are satisfied with their service.  As such, PGW requests that the Commission dismiss the Complaint and find that it is not in violation of any section of the Code in this matter.  PGW Exc. at 6-8.

In its Replies to the Exceptions submitted by the Complainant, PGW states that her Exceptions fail to address any error in fact or law contained in the Initial Decision refuting the conclusion that PGW is entitled to a judgment as a matter of law.  PGW notes that the Complainant states in her Exceptions that she does not understand her balance, raises matters not raised in her Complaint,  and asks how to get her gas turned on.  PGW opines that these Exceptions fail to demonstrate that the Initial Decision is not supported by substantial evidence.  PGW further contends that the record shows that the Complainant failed to meet her burden of proof necessary to support her allegations in the Complaint.  PGW notes that the ALJ even held the record open to permit the Complainant to file a late-filed exhibit to help support her claims.  Despite this fact, PGW asserts that the Complainant failed to sustain her burden of proof regarding her request for a payment arrangement.  PGW R. Exc. at 2.

Disposition

		Based upon our review of the evidence of record, the Initial Decision and the Exceptions and Replies thereto, we conclude that the Complainant’s Exceptions lack merit.  Furthermore, contrary to the ALJ’s finding, we are persuaded by PGW’s position  that the Company’s actions in this matter do not rise to the level of a finding  in violation of Section 1501.  As such, we disagree with the ALJ’s finding that PGW provided unreasonable service because it failed to effectively explain the consumer’s account history.  Instead, we find that the Company provided sufficient evidence illustrating that it discussed the Complainant’s account with her on several occasions, that account statements were provided to her on at least two occasions, and that the Complainant agreed to a payment arrangement on her account balance that included the amount transferred from her previous account and that appears to be the basis of the Complainant’s confusion in this proceeding.  See Tr. at 33-35 and 38.  Therefore, we shall grant the PGW’s Exception on this issue.  Since we conclude that PGW did not violate Section 1501, we further find that the imposition of a civil penalty by the ALJ has been rendered moot.

As noted by the Company, the Complainant has a troubled history with PGW, including four informal complaints, two formal settlements, two Company-issued payment agreements and multiple terminations and reconnections of service for non-payment.  PGW stated that the Complainant’s gas service was terminated on April 3, 2007, in June 2010, and on November 21, 2011, for non-payment.  In addition, the Complainant has a total unpaid balance on her gas account of $19,645.67.  See Finding of Fact No. 29.  Considering these facts, and consistent with Section 1405(d) of the Code, 66 Pa. C.S. § 1405(d) and Commission precedent,[footnoteRef:2] we agree with the ALJ’s conclusion that it is not appropriate or reasonable to provide the Complainant with a payment arrangement or to require PGW to restore her natural gas service.  Accordingly, we shall deny the Complainant’s Exceptions and conclude that the Complainant failed to meet her burden of proof that there are incorrect charges on her bill or that she should be provided a payment arrangement.  [2:  	Crawford v. National Fuel Gas Distribution Corp., Docket No. C‑20066348 (Order entered December 6, 2007). ] 


Conclusion

Based on the above discussion, we shall deny the Complainant’s Exceptions, grant the Exceptions of PGW and modify the ALJ’s Initial Decision, which sustained the Complaint to the extent that PGW rendered unreasonable service, consistent with this Opinion and Order; THEREFORE,

		IT IS ORDERED:

		1.	That the Exceptions of Lavoris Mintz filed on September 18, 2015, to the Initial Decision of Administrative Law Judge Mary D. Long, which was issued on August 24, 2015, are denied, consistent with this Opinion and Order.

2.	That the Exceptions of the Philadelphia Gas Works filed on September 14, 2015, to the Initial Decision of Administrative Law Judge Mary D. Long, which was issued on August 24, 2015, are granted, consistent with this Opinion and Order.

3.	That the Initial Decision of Administrative Law Judge Mary D. Long issued on August 24, 2015, is modified, consistent with this Opinion and Order.

		4.	That the Formal Complaint filed by Lavoris Mintz at Docket Number F‑2014‑2460301 against the Philadelphia Gas Works is dismissed.

5.	That this proceeding shall be marked closed.
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							Rosemary Chiavetta
							Secretary
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