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OPINION AND ORDER


BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of Brenda Smith (Complainant) filed on December 7, 2015, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Darlene D. Heep, issued on November 18, 2015, in the above-captioned proceeding.  Replies to the Complainant’s Exceptions were filed by PECO Energy Company (PECO or the Company) on December 17, 2015.  For the reasons stated below, we will grant the Complainant’s Exceptions, in part, and modify the Initial Decision.  

[bookmark: OLE_LINK1][bookmark: OLE_LINK2]History of the Proceeding

		On July 21, 2015, the Complainant filed a Formal Complaint (Complaint) against PECO, wherein she alleged that PECO was threatening to shut off or had already shut off her electric service.  The Complainant stated that when she was placed on PECO’s Customer Assistance Program (CAP), she was told that her service would not be terminated and that she would be given a payment arrangement.  The Complainant asserted that she was later told that she had to pay one-half of her total balance to maintain her electric service, even after she had been placed on CAP.  As relief, the Complaint requested that the Commission grant her a payment arrangement and ensure that her service not be terminated.

		On August 4, 2015, PECO filed an Answer and New Matter (Answer), accompanied by a Notice to Plead.  In its Answer, PECO denied the material allegations set forth in the Complaint.  PECO asserted that the Complainant initially enrolled in CAP on March 6, 2013, and that the Company isolated $1,388.51 of her pre-program arrears for possible forgiveness if she paid her current bill in full and on time every month.  PECO stated that the Complainant was removed from CAP on March 12, 2015, for failure to recertify, but reenrolled in the program on July 16, 2015.  PECO further stated that when the Complainant called the Company on July 20, 2015, to verify that her CAP information had been received, she was advised that her account was not eligible for a payment agreement and that 50% of her $7,957.91 balance needed to be paid by July 21, 2015.  According to PECO, the Complainant’s current balance of $7,263.66 was comprised entirely of CAP arrears, and thus, the Complainant was not entitled to a payment arrangement established by the Commission, pursuant to 66 Pa. C.S. § 1405(c).[footnoteRef:1]  Answer at 3-4. [1: 		66 Pa. C.S. § 1405(c) provides as follows:

Customer assistance programs. - Customer assistance program rates shall be timely paid and shall not be the subject of payment arrangements negotiated or approved by the commission.] 


		In its New Matter, PECO repeated the salient averments set forth in its Answer.  PECO concluded that, pursuant to 66 Pa. C.S. § 1405(c), the Commission has no jurisdiction to grant the Complainant a payment arrangement, and therefore, the Complaint should be dismissed.  Answer at 5.  The Complainant did not file a response to PECO’s New Matter.

		Pursuant to a Hearing Notice issued by the Commission’s Office of Administrative Law Judge on August 14, 2015, an in-person hearing on this matter was scheduled for October 13, 2015, in Philadelphia, Pennsylvania.

		On August 24, 2015, PECO filed a Motion for Judgement on the Pleadings (Motion), accompanied by a Notice to Plead.[footnoteRef:2]  In its Motion, PECO averred that there is no factual dispute that the Complainant is enrolled in CAP, that her entire past-due balance consists of CAP arrears, and that the sole relief sought by the Complainant is a Commission-ordered payment agreement.  PECO reiterated its assertion that the Commission is prohibited from ordering a payment agreement pursuant to 66 Pa. C.S. § 1405(c).  PECO contended that because no factual dispute exists and the Complainant failed to state a claim for which relief can be granted, PECO is entitled to judgement as a matter of law.  Accordingly, PECO requested that the Commission dismiss the Complaint with prejudice.  Motion at 4.  The Complainant did not file a response to PECO’s Motion. [2: 		In her Initial Decision, ALJ Heep stated that PECO’s Motion was accompanied by four exhibits, as follows:

JOP 1 – Copy of the Formal Complaint
JOP 2 – Answer and New Matter Pleadings
JOP 3 – Bureau of Consumer Services Decision 7/23/14 
JOP 4 – Initial Decision, David Montanez v. PECO (F-2014-2440651)

I.D. at 2.  However, our review of the attached exhibits reveals that the document referred to in the Initial Decision as JOP 3 consists of a copy of a Bureau of Consumer Services (BCS) Case Details Report in Informal Complaint Case No. 3367500, while the document referred to as JOP 4 consists of the BCS Decision Report in that case.  The Initial Decision in David Montanez v. PECO was not attached to the Motion, as ALJ Heep’s Initial Decision indicated.] 


		On October 13, 2015, a hearing was convened before ALJ Heep on this matter, as well as other separate and unrelated matters involving PECO.  At the beginning of the hearing, the ALJ noted that the Complainant in the instant proceeding had been granted a continuance due to illness, and that the hearing in this matter would be rescheduled for a later date.  Tr. at 3.

		On November 18, 2015, the Commission issued the Initial Decision of ALJ Heep, which granted PECO’s Motion and dismissed the Complaint without a hearing.  I.D. at 6.

		As previously noted, the Complainant filed Exceptions to the Initial Decision on December 7, 2015,[footnoteRef:3] and PECO filed Replies to the Complainant’s Exceptions on December 17, 2015.   [3: 	On December 10, 2015, the Commission’s Secretary’s Bureau issued a letter to the Parties stating that the Complainant’s Exceptions did not contain a certificate of service or other indication that the Complainant had served her Exceptions on the Company.  Accordingly, a service copy of the Exceptions was included with the Secretarial Letter, and the Company was given until December 21, 2015, to file its Replies to the Complainant’s Exceptions.] 


Discussion

Legal Standards

		This case is before us on a Motion for Judgment on the Pleadings filed by PECO.  Motions for summary judgment and judgment on the pleadings are governed by Section 5.102 of our Regulations, 52 Pa. Code § 5.102.  Judgment on the pleadings is available when the pleadings, depositions, and other documents show that there is no genuine issue of material fact and the moving party is entitled to judgment as a matter of law.  52 Pa. Code § 5.102(d)(1).  Judgment on the pleadings should be granted only when the right to relief is clear and free from doubt.  In determining the absence of a genuine issue of material fact, the Commission must view the record in the light most favorable to the non-moving party and resolve any doubts against the entry of the judgment.  Day v. Volkswagonwerk Aktiengesellschaft, 464 A.2d 1313, 1316 (Pa. Super. Ct. 1983).  In this proceeding, PECO bears the burden of demonstrating clearly that there is no genuine issue of material fact.  However, as the non-moving party the Complainant must allege facts showing that an issue for trial exists.  First Mortgage Co. of Pennsylvania v. McCall, 459 A.2d 406 (Pa. Super. Ct. 1983); Commonwealth v. Diamond Shamrock Chemical Co., 391 A.2d 1333 (Pa. Cmwlth. 1978).

The provisions at 52 Pa. Code § 5.102 serve judicial economy by avoiding a hearing where no factual dispute exists.  If no factual issue pertinent to the resolution of a case exists, a hearing is unnecessary.  66 Pa. C.S. § 703(a); Lehigh Valley Power Committee v. Pa. PUC, 563 A.2d 557 (Pa. Cmwlth. 1989).  

Additionally, the Commission has the authority to establish payment arrangements within the strict guidelines set forth in Section 1405(a) of the Code, 66 Pa. C.S. § 1405(a), which states:

(a)	General Rule.-The commission is authorized to investigate complaints regarding payment disputes between a public utility, applicants and customers.  The commission is authorized to establish payment arrangements between a public utility, customers and applicants within the limits established by this chapter.


66 Pa. C.S. § 1405(a).

However, the Commission has no authority to establish a payment arrangement where a customer is enrolled in a utility’s CAP, pursuant to 66 Pa. C.S. § 1405(c), which states as follows:

(c)	Customer Assistance Programs. – Customer assistance program rates shall be timely paid and shall not be the subject of payment arrangements negotiated or approved by the commission.

Section 1403 of the Code, 66 Pa. C.S. § 1403, defines a CAP as follows:

A plan or program sponsored by a public utility for the purpose of providing universal service and energy conservation, as defined by Section 2202 (relating to definitions) or Section 2803 (relating to definitions), in which customers make monthly payments based on household income and household size and under which customers must comply with certain responsibilities and restrictions in order to remain eligible for the program.


ALJ Heep made eight Findings of Fact.  I.D. at 2-3.  The Findings of Fact are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order. 

Before addressing the Exceptions, we note that any issue or Exception that we do not specifically delineate shall be deemed to have been duly considered and denied without further discussion.  It is well settled that the Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984). 

ALJ’s Initial Decision

		In her Initial Decision, ALJ Heep stated that the Complainant did not dispute PECO’s assertion in its New Matter that her entire balance is comprised of CAP arrears.  Therefore, the ALJ found that the Complainant’s balance was accumulated entirely under CAP, and thus, the Commission is prohibited by Section 1405(c) of the Code from granting the Complainant a payment arrangement.  I.D. at 5 (citing Lauren Sanko v. National Fuel Gas Distribution Corporation, Docket No. C-20044204 (Order entered July 25, 2005)).  Accordingly, the ALJ granted PECO’s Motion and dismissed the Complaint.  I.D. at 6.

Exceptions and Replies

		In her Exceptions,[footnoteRef:4] the Complainant asserts that she was hospitalized on the scheduled hearing date of October 13, 2015, and was informed by the Commission’s Office of Administrative Law Judge that she would be granted a continuance and would receive a new hearing date.  The Complainant protests that instead of receiving the expected date for a rescheduled hearing, she was served with the ALJ’s Initial Decision dismissing her Complaint.  The Complainant requests that she be granted a new hearing date in this matter.  Exc. at 1. [4: 	We acknowledge that the format of the Complainant’s Exceptions does not strictly comply with Section 5.533(b) of our Regulations, 52 Pa. Code § 5.533(b), which requires that exceptions be numbered, identify the finding of fact and conclusion of law to which exception is taken, and cite to the relevant pages of the Initial Decision.  Nevertheless, particularly because the Complainant is appearing pro se, we will accept the Exceptions as filed pursuant to Section 1.2(a) of our Regulations, 52 Pa. Code § 1.2(a), in order to secure a just, speedy, and inexpensive determination.] 


		In its Replies to the Complainant’s Exceptions, PECO contends that the Complainant’s inability to attend the hearing on October 13, 2015, is irrelevant because the ALJ determined on the pleadings that the Complainant was not entitled to the relief she sought in her Complaint.  R. Exc. at 2.  PECO argues that there is no need for a hearing when a question before the Commission involves solely a matter of law.  R. Exc. at 2 (citing White Oak Borough Authority v. Pa. PUC, 183 A.2d 502 (Pa. Super. Ct. 1954)).  PECO asserts that the Commission has the discretion to dismiss a complaint without a hearing if such a hearing is not necessary in the public interest.  R. Exc. at 2 (citing 66 Pa. C.S. § 703(b) and 52 Pa. Code § 5.21(d)).  PECO further asserts that a hearing is necessary only to resolve disputed questions of fact, and is not required to resolve questions of law, policy or discretion.  R. Exc. at 2 (citing Dee-Dee Cab, Inc. v. Pa. PUC, 817 A.2d 593 (Pa. Cmwlth. 2003); Lehigh Valley Power Committee v. Pa. PUC, 563 A.2d 548 (Pa. Cmwlth. 1989); Edan Transportation Corp. v. Pa. PUC, 623 A.2d 6 (Pa. Cmwlth. 1993)).  

		According to PECO, the ALJ correctly determined that Section 1405(c) of the Code prohibits the Commission from granting the Complainant a payment agreement, because her balance is comprised entirely of CAP arrears.  Accordingly, PECO asserts that the Commission should deny the Complainant’s Exceptions and uphold the Initial Decision in its entirety.  R. Exc. at 3.

Disposition

		Based upon our review and consideration of the pleadings, the Initial Decision, and the Complainant’s Exceptions, we will grant the Exceptions, in part, and modify the Initial Decision granting PECO’s Motion and dismissing the Complaint without a hearing.  Initially, we note that the Complainant was acting pro se.  In Carlock v. The United Telephone Company of Pennsylvania, Docket No. F-00163617 (Order entered July 14, 1993), we held that, in the normal course, we would not dismiss a pro se complaint without first providing a hearing during which the pro se complainant could further explain his or her position and the factual basis for the complaint.  The concern was expressed that, in general, pro se complainants may find it difficult to navigate through pre-hearing motions and should be given the chance to orally describe their basic issue and supporting facts.  

		There are some cases where we find that a hearing would not enable the Complainant to better explain his or her position or provide additional facts that would alter the inevitable conclusion that this Commission lacks jurisdiction to entertain the Complaint in the first instance.  See, Vata v. Philadelphia Gas Works, Docket No. C‑2009-2149960 (Order entered August 24, 2010).  In this case, however, it is not an inevitable conclusion that the Commission lacks jurisdiction to entertain the Complaint.

		PECO contends that this proceeding involves solely a matter of law and that there are no questions of material fact in dispute.  While we agree that Section 1405(c) of the Code prohibits us from establishing a payment arrangement involving CAP amounts, we do not agree that the facts pleaded in PECO’s Answer and New Matter clearly support its averment that the Complainant’s balance consists entirely of CAP arrears.  PECO indicated that the Complainant was removed from CAP on March 12, 2015, for failure to recertify, and was reenrolled in the program on July 16, 2015.  Answer at 3.  Thus, for approximately four months, the Complainant was billed for service outside of CAP.  In addition, the account statements attached as Exhibit 2 to PECO’s Answer and New Matter appear to show that the Complainant made no payments on her account during that time period.  Since the amounts accumulated on the Complainant’s balance during that period were due to bills issued while the Complainant was not enrolled in CAP, we cannot find, based on the Parties’ pleadings and other documents, that the Complainant’s account balance consists entirely of CAP arrears.  Therefore, we cannot conclude without a doubt that there are no genuine issues of material fact to be addressed in this proceeding. 

		As noted, we agree that we cannot grant the Complainant a payment arrangement on her CAP arrears, pursuant to 66 Pa. C.S. § 1405(c).  However, in Susan Hewitt v. PECO Energy Company, Docket No. F-2011-2273271 (Order entered September 12, 2013) (Hewitt), we held that we retain authority to issue a payment arrangement for the non-CAP portion of a mixed arrearage, which may include amounts billed under standard rates that are not, and have never been, subject to deferral or credits under a CAP program.  Hewitt at 10.  Because it appears that the Complainant was billed under non-CAP rates for a portion of her service from PECO, the question of whether, and to what extent, the Complainant’s total balance includes non-CAP arrears that may be subject to a payment arrangement remains unresolved and must be addressed.  Therefore, we will grant PECO’s Motion, in part, and dismiss the Complaint to the extent it seeks a payment arrangement on that amount of the Complainant’s total balance that consists of CAP arrears.  However, we will deny PECO’s Motion to the extent it seeks to preclude a hearing on the question of whether a payment arrangement should be granted on any non-CAP amounts included in the total balance.  Accordingly, we will grant the Complainant’s Exceptions, in part, modify the Initial Decision, and remand this matter to the Office of Administrative Law Judge for such proceedings as may be necessary to address this question.

Conclusion

		In light of the above discussion, we shall:  (1) grant the Complainant’s Exceptions, in part; (2) modify the Initial Decision; (3) grant, in part, and deny, in part, PECO’s Motion; (4) dismiss, in part, the Complaint; and (5) remand this matter to the Office of Administrative Law Judge for such proceedings as may be necessary; all consistent with this Opinion and Order THEREFORE, 

		IT IS ORDERED:

1. That the Exceptions filed by Brenda Smith on December 7, 2015, to the Initial Decision of Administrative Law Judge Darlene D. Heep, are granted, in part, consistent with this Opinion and Order.

2. That the Initial Decision of Administrative Law Judge Darlene D. Heep, issued on November 18, 2015, is modified, consistent with this Opinion and Order.

3. That the Motion for Judgement on the Pleadings filed by PECO Energy Company on August 24, 2015, is granted, in part, and denied, in part, consistent with this Opinion and Order.

4. That the Formal Complaint filed by Brenda Smith on July 21, 2015, is dismissed, in part, consistent with this Opinion and Order.

5. That this matter is remanded to the Office of Administrative Law Judge for such proceedings as may be necessary, consistent with this Opinion and Order.
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BY THE COMMISSION,



Rosemary Chiavetta
Secretary


(SEAL)

ORDER ADOPTED: September 15, 2016

ORDER ENTERED:  September 15, 2016
11
image1.png




