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PECO Energy Company					


OPINION AND ORDER


BY THE COMMISSION:


Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is a Petition for Interlocutory Review and Answer to Material Question (Petition), filed by Mindy Jaye Zied and Binnie A. Zied (Complainants) on June 2, 2016, in the above-captioned proceeding.  PECO Energy Company (PECO, Respondent, or Company) did not file a brief or other response to the Petition.     

In the Petition, the Complainants request interlocutory Commission review and answer to the following material questions:  
(1)  When an Affidavit which was presented by self-represented parties and which was contained as an exhibit in a Motion requesting an Administrative Law Judge’s recusal that [contained the following]:  (1) separate numbered paragraphs; (2) the date it was signed and handwritten signatures of both parties; [and] (3) a statement that said that the contents of said Affidavit were verified as being true and that statement contained language that the contents of that affidavit were being made subject to the penalties of perjury, as defined in the second criteria of Pa. R.C.P. 76 (Definitions), and where those self-represented individuals never had their identities or signatures questioned prior to the submission of said Motion, whether that Affidavit/Declaration which complies with 28 U.S.C. 
§ 1746 (Unsworn declarations under penalty of perjury), should have been addressed as well as admitted into the record by the Administrative Law Judge whose recusal had been requested?       

(2)  Based upon the entire content of the Affidavit, pursuant to 52 Pa. Code § 5.482(a), submitted on May 18, 2016, and in accordance with the law, in order for the Complainants to obtain a fair and just ruling in [this proceeding], whether there was an adequate showing set forth in their Motion and Affidavit against Administrative Law Judge Angela T. Jones to warrant the disqualification of ALJ Jones from hearing [this case]?         
   
The Complainants request that the Commission answer the material questions in the affirmative.  Petition at 2.  

[bookmark: OLE_LINK1][bookmark: OLE_LINK2]		For the reasons more fully discussed below, we shall answer the material questions in the negative and return this matter to the Office of Administrative Law Judge (OALJ) for such proceedings as may be necessary.  




History of the Proceeding

On August 24, 2015, the Complainants filed a Formal Complaint[footnoteRef:1] alleging that there were incorrect charges on Mindy Zied’s bills from PECO for electric service.   The Complainants claimed the amount owed was the result of an improper transfer of a balance accrued at 1948 Kentwood Street, Philadelphia, Pennsylvania (service address) prior to Mindy Zied’s alleged occupancy at the service address.  The Complainants also alleged that there were no meters at the service address from March 23, 2014, through June 13, 2014, to generate accurate billing of the amount of electric usage at the service address.  The Complainants disputed the amounts billed over that time period.  Complaint at 2.  The Complainants stated that they reached a settlement with a PECO customer service representative regarding the unmetered electric usage bill from March 23, 2014, until June 13, 2014, which resulted in a balance due of $133.94, and that PECO failed to honor that settlement.  Id. at 5.  The Complainants further contested a deposit assessed to Mindy Zied’s account on the basis that PECO previously told Mindy Zied that no deposit was required for her account.  Id. at 2.    		 [1: 	 	The Complaint was a timely appeal of an informal Bureau of Consumer Services (BCS) decision at BCS Case No. 003322542.  ] 


On September 10, 2015, the Respondent filed an Answer denying all material allegations of fact and conclusions of law in the Complaint.  The Respondent stated that the Complainant Mindy Zied was responsible for the transferred balance attributable to the Complainant Binnie Zied’s account based on the Respondent’s contention that Mindy Zied resided at the service address and benefitted from the electric service.  Answer at 5-6.  The Respondent also averred that the charges were correct and that the security deposit assessed to Mindy Zied’s account was in compliance with its tariff and Section 1404(a) of the Public Utility Code (Code), 66 Pa. C.S. § 1404(a).  Answer at 4.      

On September 15, 2015, the Complainants filed an objection to the Respondent’s Answer and also moved for an immediate judgment in their favor.  By Order dated November 2, 2015, Administrative Law Judge (ALJ) Angela T. Jones indicated that the document the Complainants filed would be considered a preliminary objection.  In the Order, the ALJ overruled the objection and denied the Complainants’ request because the Motion failed to conform to the seven grounds available for filing objections set forth in 52 Pa. Code § 5.101(a)(1)-(7).  

On October 7, 2015, the Complainants served the ALJ with a “Motion for an Immediate Decision/Summary Judgement” and “Brief in Lieu of Hearing,” which the 
ALJ treated as a Motion for Summary Judgment (Motion).[footnoteRef:2]  Among other things, the Complainants requested that reasonable accommodations be made and that the ALJ decide the proceeding based on written submittals or a written brief instead of an in-person or telephonic hearing.  The Complainants stated that Mindy Zied is “permanently disabled with a non-physical disability” and indicated that her mental health condition does not allow her to effectively participate in a telephonic hearing.  Motion at 4.  The Complainants also stated that Binnie Zied’s “health would be in jeopardy” if she had to attend a hearing and noted her age of ninety-seven as a factor that prohibits her physical attendance at a hearing.  Id. at 3.  The Motion contained thirteen attachments.   [2: 	 	The ALJ noted that the Motion was not filed with the Commission.  Accordingly, the ALJ filed the Motion with the Secretary’s Bureau on November 10, 2015, and provided a copy of the Motion to PECO’s counsel.  ] 

  
On November 2, 2015, PECO filed a Motion to File Response to Complainants’ Motion for Summary Judgment Nunc Pro Tunc.  PECO also filed a Response to the Complainants’ Motion on November 2, 2015.  In its Response, PECO disputed any settlement between the Parties and denied that the Company removed the meter at the service address without notice.  PECO averred that there were several genuine issues of material fact pending in this case which would make summary judgment inappropriate.  The Respondent contended that an in-person hearing was required to assess the credibility of witnesses.  The Respondent also contended that an in-person hearing was necessary because of the amount of witnesses and the number of documents potentially required to for it to effectively advocate the matter.  

In the Order Denying Motion for Summary Judgment dated November 17, 2015 (November 2015 Order), the ALJ initially found that it was reasonable to consider PECO’s Response, because the ALJ had not yet ruled on the Motion prior to PECO  filing its Response, nunc pro tunc, and the Complainants’ Motion failed to contain the required Notice to Plead.  November 2015 Order at 5.  In ruling on the Motion, the ALJ concluded that the documents presented by the Complainants did not excuse their attendance because, as listed Complainants in this case, they are responsible for the allegations made in the Complaint and bear the burden of proof concerning the allegations.  The ALJ stated that the Complainants’ filings contain material questions of fact, including whether PECO’s actions toward the Complainants constituted fraudulent conduct; whether the removal and replacement of the meter at the service address complied with the Commission’s Rules and Regulations; whether PECO and the Complainants reached a settlement; and whether the Complainants’ bills for electric service were correct.  Id. at 7.  The ALJ provided the Complainants with the following five options for proceeding with the Complaint:

(1) by agreeing to mediation;
(2) by agreeing to settlement negotiations;
(3) through a telephonic evidentiary hearing; 
(4) through an in-person hearing; or
(5) by withdrawing the Complaint and proceeding in the appropriate federal or municipal court. 
 
Id. at 7-8.  The ALJ determined that, because material issues of fact were present, summary judgment was not appropriate.  Accordingly, the ALJ directed the Complainants to inform the ALJ and the Respondent regarding their choice for presenting the Complaint based on the five options provided above.  Id. at 8. 
   
On December 22, 2015, the Complainants filed a Petition for Interlocutory Review and Answer to Material Question (December 2015 Petition), which was docketed at P-2015-2520474.  The Complainants requested interlocutory Commission review and answer to the following material question:  
Whether in the Commonwealth of Pennsylvania in order to be in compliance with the Americans with Disabilities Act of 1990, [42 U.S.C. §§ 12101-12213, specifically] § 12132, an in-person hearing can be waived by a self-represented individual and/or individuals who are impaired by permanent non-physical disabilities, which include but are not limited to, communication difficulties, and/or by a ninety-seven year-old individual who suffers from health problems, allowing the merits of a complaint to be heard based solely on the paperwork submitted as an alternative form of communication/accommodation request to either the disabilities in question and/or the age and/or physical health of that elderly self-represented complainant.                  
   
The Complainants requested that the Commission answer the material question in the affirmative.  December 2015 Petition at 2.

		By Order entered April 21, 2016, at Docket No. P-2015-2520474 (April 2016 Order), we granted the December 2015 Petition and answered the material question in the affirmative, in part.  In addition to the five procedural options provided by the ALJ in the November 2015 Order, we provided the Complainants with an additional accommodation option.  We stated the following:  

Consistent with Section 5.412 of our Regulations, the Parties may submit written testimony and accompanying exhibits, including direct testimony by the Complainants and rebuttal testimony by PECO, instead of presenting oral testimony during a hearing.  We note, however, that any written testimony and exhibits submitted by the Parties will still be subject to the procedural rules regarding admissibility and cross-examination of the sponsoring witness.  52 Pa. Code 
§ 5.412(c).  The ALJ has the authority to establish the schedule and directives for the filing and authentication of written testimony and exhibits and for cross-examination by other Parties.  To the extent that the Parties reach settlements and/or stipulate to facts or to the authenticity of documents, 52 Pa. Code §§ 5.232, 5.234, or admit to facts, 52 Pa. Code 
§ 5.350, this may reduce the necessity for oral presentation during an in-person or telephonic hearing.       
 	 
April 2016 Order at 10.  We returned this matter to the OALJ and directed the Complainants to provide in writing to the ALJ and counsel for the Respondent their choice on how to proceed with their Complaint based on the six options that were provided.  Id. at 11.  

		On May 5, 2016, the Complainants submitted a written response in which they elected to have the materials previously filed with their Complaint serve as their written testimony, specifically, the August 24, 2015 Complaint and the September 15, 2015, and October 7, 2015 submissions.  While the Complainants’ previous filings did not comply with the form for written testimony, as set forth in 52 Pa. Code § 5.412(e), by Order dated May 10, 2016 (May 10, 2016 Order), the ALJ waived the form requirement for written testimony in order to secure a just, speedy, and less expensive determination consistent with 52 Pa. Code § 1.2.  Additionally, the ALJ determined that the paperwork submitted by the Complainants would not be admitted into the record as evidence because there were exhibits and testimony that must first be established as reliable and verifiable.  Therefore, the ALJ found that there was a need for an evidentiary hearing.  The ALJ stated that, pursuant to the April 2016 Order and 52 Pa. Code § 5.412(c), a telephonic hearing would be scheduled, unless the Complainants notified the ALJ that they preferred an in-person hearing.  May 10, 2016 Order at 3.    

		    On May 18, 2016, the Complainants filed a Motion for the Recusal of ALJ Jones (Recusal Motion).  The Complainants averred that the ALJ abused her discretion by forcing the Complainants to choose between a telephonic hearing or an in-person hearing, which the Complainants contended violated the language of the April 2016 Order.  The Complainants also averred that the ALJ has used the term “alleged” in identifying one of the Complainant’s, Mindy Zied’s, disabilities in the ALJ’s Orders when the disabilities were factually established.  The Complainants argued that the ALJ’s Orders are inaccurate or do not rely on the factual record.  The Complainants stated that the ALJ omitted the Complainants’ November 15, 2015 letter that suggested, based on the conduct of employees of the Respondent, that the Complainants were forced to file a Complaint with the PUC, and, therefore, did not voluntarily file the instant Complaint.  The Complainants stated that ALJ Jones chose out of bias to rule against an accommodation for them.

		By Order dated May 23, 2016 (May 23, 2016 Order), ALJ Jones denied the Recusal Motion.  Initially, the ALJ explained that disqualification of a presiding officer is governed by Section 5.482 of the Commission’s Regulations, 52 Pa. Code § 5.482.  Section 5.482 provides the following:  

§ 5.482.  Disqualification of a presiding officer.

 (a)  A party may file a motion for disqualification of a presiding officer which shall be accompanied by affidavits alleging personal bias or other disqualification. 

 (b)  A presiding officer may withdraw from a proceeding when deemed disqualified in accordance with law.
 
 (c)  A motion for disqualification shall be served on the presiding officer and the parties to the proceeding.
 
 (d)  The presiding officer will rule upon a motion for disqualification within 30 days of receipt. Failure to rule upon a motion for disqualification within 30 days of its receipt will be deemed to be a denial of the motion.
 
 (e)  The ruling of the presiding officer on a motion for disqualification is subject to the interlocutory appeal procedure in § 5.303 (relating to Commission action on petition for interlocutory review and answer). 

52 Pa. Code § 5.482(a)-(e).  The ALJ found that the Complainants did not provide an affidavit as required by Section 5.482(a).  The ALJ stated that only those facts that are contained in an affidavit and have been alleged with particularity will be weighed as evidence in support of the motion.  May 23, 2016 Order at 9 (citing United States v. Thomas, 299 F. Supp. 494, 499 (E.D. Missouri 1968)).    

		The ALJ, nevertheless, considered the merits of the Complainants’ averments in the Recusal Motion.  The ALJ stated that, to be disqualifying, personal bias must result in an opinion on the merits of a case that is not supported by the record.  May 2016 Order at 9 (citing United States v. Grinnell Corp., 384 U.S. 563, 86 S. Ct. 1698 (1966)).  The ALJ found that she complied with the April 2016 Order, and the Complainants failed to show that she had not complied.  Additionally, the ALJ found that the Complainants failed to demonstrate factual support for a claim that the ALJ was personally biased toward or against any Party in this proceeding or that this proceeding has been prejudiced by the ALJ under Section 5.482(a).  May 23, 2016 Order at 10.  Accordingly, the ALJ did not recuse or disqualify herself from presiding over this proceeding.  Id. at 11.                     

		By Hearing Notice dated June 2, 2016, the ALJ scheduled a telephonic hearing for July 19, 2016.

		On June 2, 2016, the Complainants filed the instant Petition as well as a Brief in Support of the Petition.  By Secretarial Letter dated June 21, 2016, the Commission waived the thirty day period for consideration of the Petition, set forth in 52 Pa. Code § 5.303.

		By Order dated June 8, 2016, the ALJ stayed this Complaint proceeding pending the ruling on the instant Petition.

		On June 13, 2016, PECO submitted its Rebuttal Testimony.  On June 16, 2016, the Complainants filed a Motion objecting to PECO’s service of the Rebuttal Testimony.        

Discussion

Legal Standards 

As a preliminary matter, we note that any issue we do not specifically delineate shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).   

		Pursuant to 52 Pa. Code § 5.482(e), an ALJ’s ruling on a motion for disqualification is subject to the interlocutory appeal procedure.  During the course of a proceeding and pursuant to the provisions of 52 Pa. Code § 5.302, a party may seek interlocutory review and answer to a material question which has arisen or is likely to arise.  The standards for interlocutory review are well established.  Section 5.302 of our Regulations requires that the petitioning party “state . . . the compelling reasons why interlocutory review will prevent substantial prejudice or expedite the conduct of the proceeding.”  The pertinent consideration is whether interlocutory review is necessary in order to prevent substantial prejudice – that is, the error and any prejudice flowing therefrom could not be satisfactorily cured during the normal Commission review process.  Joint Application of Bell Atlantic Corp. and GTE Corp., Docket No. A-310200F0002, et al. (Order entered June 10, 1999); Pa. PUC v. Frontier Communications of Pa. Inc., Docket No. R-00984411 (Order entered February 11, 1999); In re: Knights Limousine Service, Inc., 59 Pa. P.U.C. 538 (1985). 
 
Pursuant to 52 Pa. Code § 5.303, the Commission may take one of the following courses of action on requests for interlocutory review and answer to a material question:  

(1)	Continue, revoke or grant a stay of proceedings if necessary to protect the substantial rights of the parties.

(2)	Determine that the petition was improper and return the matter to the presiding officer.

(3)	Decline to answer the question.

(4)	Answer the question.

Generally, Petitions for Interlocutory Review are not favored, as the preferred approach is to permit proceedings to move forward in the normal course in order to provide all parties, the presiding officer, and the Commission with a full opportunity to develop the record, brief issues, and present arguments at each stage.  Re:  Philadelphia Gas Works Universal Service and Energy Conservation Plan, Docket No. M-00072021 (Order entered October 23, 2009), at 3.  

The Complainants’ Petition  

		The Complainants’ Petition concerns ALJ Jones’ rulings in the May 10, 2016 Order and the May 23, 2016 Order.  In the Complainants’ first material question, they ask whether the Affidavit which they presented as an exhibit to their Recusal Motion should have been addressed and admitted into the record by the ALJ.  In the Complainants’ second material question, they ask whether pursuant to 52 Pa. Code 
§ 5.482(a), there was sufficient information in their Recusal Motion and Affidavit to warrant the disqualification of ALJ Jones in this proceeding.  The Complainants request that we answer both questions in the affirmative.  Petition at 2.          

		In support of their Petition, the Complainants aver that the ALJ did not make any findings that any of the information in the Affidavit supplied by the Complainants was false.  The Complainants contend that the ALJ avoided compliance with the April 2016 Order, and the additional accommodation set forth in that Order, by using the reasoning that the Affidavit was not notarized.  The Complainants note that an affidavit can be an inconvenience to parties, because it requires that the written document be notarized and also includes a notary fee.  Petition at 15.  The Complainants ask the Commission to address the material questions presented to ensure that the Complainants are not precluded from participating in a hearing in this matter and that other individuals with similar communicative disabilities are not precluded from participating in hearings in the future.  The Complainants state that addressing these questions affects the public interest and the rights of pro se complainants and disabled individuals.  Id. at 16.  The Complainants cite to various regulations and laws in support of their Petition, including 52 Pa. Code § 5.482; 66 Pa. C.S. § 319 (relating to code of ethics); 18 Pa. C.S. § 4904 (relating to unsworn falsification to authorities); and 28 U.S.C. § 1746 (relating to unsworn declarations under penalty of perjury).  
   
Disposition 

		Based upon our review of the Petition and the applicable law, we find that  interlocutory review is necessary for the limited purpose of clarifying our April 2016 Order and the ALJ’s Orders in this case.  We find that doing so will expedite the conduct of this proceeding and provide guidance to the Parties concerning the manner in which they will be expected to present their cases, while also ensuring the development of a factual record upon which the ALJ can issue a decision.  

		In the Complainants’ first material question, they appear to contend that the ALJ did not address the merits of their Recusal Motion because the ALJ made a finding that the Affidavit attached as an exhibit to their Recusal Motion was procedurally defective.  While the Complainants’ Recusal Motion was procedurally defective, as it did not comply with the form and notarization requirements for affidavits in Section 1.36 of our Regulations, 52 Pa. Code § 1.36(c), the ALJ nevertheless considered the merits of the Recusal Motion.  The ALJ engaged in a thorough discussion of the applicable laws relating to recusal before making a ruling to deny the Motion on the basis that the Complainants did not provide factual support to demonstrate personal bias or prejudgment on the part of the ALJ.  May 23, 2016 Order at 8-11.

		 In their second question, the Complainants aver that there was sufficient information in their Recusal Motion to warrant the disqualification of ALJ Jones in this proceeding.  The Complainants’ reasons for seeking disqualification of ALJ Jones are based in large part on a misunderstanding of the April 2016 Order.  The Complainants argued in their Recusal Motion that the ALJ abused her discretion by forcing the Complainants to choose between a telephonic hearing or an in-person hearing, which the Complainants contended violates the language of the April 2016 Order.  The Complainants also asserted that ALJ Jones demonstrated bias by ruling against an accommodation for them.  

		Based upon our review of the ALJ’s rulings in the May 10, 2016 and May 23, 2016 Orders, we find that the ALJ followed the accommodation procedure set forth in the April 2016 Order.  In the April 2016 Order, based on Section 5.412 of our Regulations, 52 Pa. Code § 5.412, we allowed the Parties to submit written testimony and accompanying exhibits, instead of presenting oral testimony during a hearing.  However, in order to protect the due process rights of all Parties, we could not, and did not, eliminate a hearing altogether.  As we noted in the Order, written testimony and exhibits submitted by the Parties will still be subject to the procedural rules regarding admissibility and cross-examination of the sponsoring witness, consistent with 52 Pa. Code § 5.412(c).  We stated, “[b]ecause there are material issues of fact present, we cannot waive the Parties’ rights to cross-examination or prohibit the Parties from responding to arguments made by each other.  See, Hess v. Pa. PUC, 107 A.3d 246, 266 (Pa. Cmwlth. 2014).”  April 2016 Order at 11.  We noted that the Parties may reduce the need for oral presentation during a hearing by reaching settlements and/or stipulating to facts or to the authenticity of documents, id. at 10, and we encourage the Parties to do so.  Our intent in the Order was to provide an accommodation for the Complainants that was consistent with our Procedural Regulations, while protecting all Parties’ rights to due process and a fair hearing.  We, therefore, conclude that the ALJ’s determination that it was necessary to schedule an evidentiary hearing was compliant with the April 2016 Order.  The ALJ was also accommodating to the Complainants in waiving our form requirement for written testimony in the May 10, 2016 Order.  Based on our review of the ALJ’s Orders and the Parties’ filings in this case, we conclude that the ALJ has not exhibited personal bias or other disqualification under 52 Pa. Code § 5.482(a) and has otherwise complied with our April 2016 Order, our Regulations, and the Code.      
     
Conclusion

For the reasons set forth above, we shall grant the Petition to the extent that we will answer the material questions presented by the Complainants, but we will answer the material questions in the negative and return this matter to the Office of Administrative Law Judge, consistent with the discussion in this Opinion and Order; THEREFORE, 

IT IS ORDERED:

1.	That the Petition for Interlocutory Review and Answer to Material Question, filed by Mindy Jaye Zied and Binnie A. Zied on June 2, 2016, is granted.  

2.	That the following questions are answered in the negative, consistent with this Opinion and Order: 
 
(1)  When an Affidavit which was presented by self-represented parties and which was contained as an exhibit in a Motion requesting an Administrative Law Judge’s recusal that [contained the following]:  (1) separate numbered paragraphs; (2) the date it was signed and handwritten signatures of both parties; [and] (3) a statement that said that the contents of said Affidavit were verified as all being true and that statement contained language that the contents of that affidavit were being made subject to the penalties of perjury, as defined in the second criteria of Pa. R.C.P. 76 (Definitions), and where those self-represented individuals never had their identities or signatures questioned prior to the submission of said Motion, whether that Affidavit/Declaration which complies with 28 U.S.C. § 1746 (Unsworn declarations under penalty of perjury), should have been addressed as well as admitted into the record by the Administrative Law Judge whose recusal had been requested?       

(2)  Based upon the entire content of the Affidavit, pursuant to 52 Pa. Code § 5.482(a), submitted on May 18, 2016, and in accordance with the law, in order for the Complainants to obtain a fair and just ruling in [this proceeding], whether there was an adequate showing set forth in their Motion and Affidavit against Administrative Law Judge Angela T. Jones to warrant the disqualification of ALJ Jones from hearing [this case]?         




3.  	That this matter is returned to the Office of Administrative Law Judge for such proceedings as may be necessary, consistent with this Opinion and Order.  

[bookmark: _GoBack][image: ]
BY THE COMMISSION,



Rosemary Chiavetta
Secretary

(SEAL)

ORDER ADOPTED:  September 15, 2016  

ORDER ENTERED:   September 15, 2016
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