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INTRODUCTION



This Initial Decision sustains the Complaint filed by the Pennsylvania Public Utility Commission’s (Commission) Bureau of Investigation and Enforcement (I&E) and imposes a $1,513 penalty against Wanish Limousine Service, Ltd. for failing to satisfy its 2011-2012, 2012-2013, and 2013-2014 fiscal year assessments.  Wanish Limousine Service, Ltd. is ordered to pay this penalty amount as well as $10,084 to settle its outstanding assessment balance within thirty days of the entry date of the Commission's final order in this matter.
HISTORY OF THE PROCEEDING



On December 24, 2014, the Pennsylvania Public Utility Commission, Bureau of Investigation and Enforcement (I&E), filed a formal Complaint against Wanish Limousine Service, Ltd. (Wanish or Respondent) with the Pennsylvania Public Utility Commission.  In its Complaint, I&E alleged that Wanish violated 66 Pa.C.S. § 510(c) of the Public Utility Code by failing to satisfy its 2011-2012, 2012-2013, and 2013-2014 assessments.  I&E requested that Wanish be ordered to pay a total of $11,597, which consists of its outstanding assessment balance of $10,084 for the aforementioned fiscal years, and a civil penalty of $1,513 (15% of the outstanding balance) for these violations.  


On January 6, 2016, Wanish filed an Answer acknowledging its failure to meet its obligation to pay the assessments.  Wanish further acknowledged its responsibility to pay a fine for its violations.  Wanish has requested to be put on a payment plan to pay down the balance owed to the Commission.


By Hearing Notice dated March 17, 2016, a hearing was scheduled for April 22, 2016 at 10:00 a.m., and the matter was assigned to me.  



I issued a Prehearing Order on February 3, 2016.  The Prehearing Order directed the parties to comply with various procedural requirements and directed that a request to change the scheduled hearing should be sent to me at least five days prior to the hearing date, be in writing and state the agreement or opposition of the other party.  It warned both parties of potentially serious consequences if they failed to obtain a continuance and failed to attend the hearing.  Additionally, paragraph 4 of my Prehearing Order instructed that unless you are an attorney, you may not represent someone else, and that attorneys shall insure that their appearance is entered in accordance with the provisions of 52 Pa.Code § 1.24(b).  Paragraph 5 specifically instructed Respondent as follows: WANISH LIMOUSINE LTD:  Have an attorney licensed to practice in the Commonwealth of Pennsylvania enter an appearance to represent you prior to February 17, 2016.


By Order dated March 16, 2016, I granted Wanish’s continuance request.  I also reminded the Respondent of the requirement that it be represented by counsel at the administrative hearing and ordered Wanish to have an attorney licensed in the Commonwealth of Pennsylvania enter an appearance to represent it prior to the rescheduled hearing date.  I warned the Respondent that failure to do so would severely impact its ability to participate in the evidentiary hearing.  



To date, no attorney has entered an appearance on behalf of Wanish.  



The hearing convened as scheduled on May 11, 2016.  I&E was represented by Kourtney L. Myers, Esq., who presented the testimony of Mandy Freas, an Accountant with the Fiscal Office in the Bureau of Administrative Services, as well as eight exhibits which were all admitted into the record.  The Respondent did not attend the hearing.  



The record in this case consists of a 29 page transcript and eight exhibits.  The record closed on June 17, 2016, the date the transcript was received.  

FINDINGS OF FACT

1. Complainant is the Commission's Bureau of Investigation and Enforcement, an office created pursuant to the Public Utility Code, 66 Pa.C.S. § 308.2(a)(1), for the purpose of prosecuting complaints against jurisdictional public utilities.

2. Respondent is Wanish Limousine Service, Ltd., a jurisdictional public utility.
3. Mandy Freas is an Accountant with the Fiscal Office in the Bureau of Administrative Services.  Tr. 6.
4. Ms. Freas’ job duties include collecting assessment reports, calculating the assessment factor, issuing the invoices and maintaining an assessment database.  Tr. 6.

5. Assessment invoices are issued to utilities via certified mail.  Tr. 7.  

6. Ms. Freas also oversees the collection of payments that utilities submit related to Commission-issued assessments.  Tr. 6.

7. When a utility fails to pay an assessment on time, the Fiscal Office issues a warning letter to the utility informing them that they have not paid their assessment fee.  Tr. 6.

8. After a waiting period, the Fiscal Office issues a list of non-compliant utilities to the Bureau of Investigation and Enforcement.  Tr. 6.  

9. Ms. Freas keeps a record of utilities with outstanding assessments.  Tr. 7.

10. Wanash Limousines is on the list of utilities carrying outstanding assessments totaling $10,084.  Tr. 7.

11. I&E Exhibit 1 is the assessment invoice for the July 1, 2011 to June 30, 2012 fiscal year for Wanish Limousine Service, Ltd. in the amount of $3,618 that was issued to Wanash Limousine on November 29, 2012.  Tr. 8-9, 13; I&E Exh. 1. 
12. I&E Exhibit 2 is the Notice of Assessment for the fiscal year July 1, 2011 to June 30, 2012 that was issued to Wanash Limousine on November 29, 2012.  Tr. 10-11; I&E Exh. 2.

13. The Notice of Assessment gives the utilities their rights under the Public Utility Commission’s (PUC) regulations, instructs them to pay their bill in thirty days, instructs that if they do not agree with their bill they can file an appeal to the assessment, and it also explains how the assessment factor for each of the utility groups was calculated.  Tr. 10-11, 16; I&E Exh. 2.

14. Wanash Limousine did not file an objection to the 2011-2012 assessment.  Tr. 11.

15. I&E Exhibit 3 is the assessment invoice for the July 1, 2012 to June 30, 2013 fiscal year for Wanish Limousine Service, Ltd. in the amount of $3,779 that was issued to Wanash Limousine on November 29, 2012.  Tr. 11-13; I&E Exh. 3.

16. I&E Exhibit 4 is the Notice of Assessment for the fiscal year July 1, 2012 to June 30, 2013 that was issued to Wanash Limousine on November 29, 2012.  Tr. 13.

17. Wanash Limousine did not file an objection to the 2012-2013 assessment.  Tr. 13.  

18. I&E Exhibit 5 is a copy of the green certified mail receipt for Respondent’s 2011-2012 and 2012-2013 fiscal year invoices and the 2011-2012 and 2012-2013 Notices of Assessment, signed for by a representative of the Respondent.  Tr. 14-15; I&E Exh. 5. 

19. The Wanash Limousine representative signed for these invoices and notices of assessment on December 3, 2012.  Tr. 15, I&E Exh. 5.

20. I&E Exhibit 6 is the 2013-2014 fiscal year invoice for Wanish Limousine Service, Ltd. in the amount of $3,074 issued to Wanash Limousine on September 16, 2013.  Tr. 18-19; I&E Exhs. 6, 8.

21. I&E Exhibit 7 is the Notice of Assessment for the fiscal year July 1, 2013 to June 30, 2014 that was issued to Wanash Limousine.  Tr. 20; I&E Exh. 7.

22. The invoice and Notice of Assessment were sent via certified mail.  Tr. 20; I&E Exh. 8.

23. A Wanash Limousine representative signed for receipt of the invoice and Notice of Assessment.  Tr. 22; I&E Exh. 8.

24. Wanash Limousine did not file an objection to the 2013-2014 fiscal year assessment.  Tr. 20.

25. The Respondent made the following payments in 2014:

January 2, 2014 
$1,500

January 17, 2014 
   $574

March 25, 2014
   $500

July 17, 2014

   $500
Tr. 16-17.

26. The Fiscal Office applied all of these payments towards the oldest assessments first.  Tr. 17.
27. The Fiscal Office has not received a payment from Wanash Limousine since July 17, 2014.  Tr. 26.

28. The 2014 payments satisfied the Respondent’s assessment for the 2010-2011 fiscal year.  Tr. 16.

29. The Fiscal Office applied the remaining $387 to Wanish Limousine’s 2011-2012 fiscal year assessment.  Tr. 17.

30. Wanash Limousine continues to owe $3,231 for the 2011-2012 fiscal year.  Tr. 17.

31. Wanash Limousine continues to owe the full assessment amount of $3,779 for the 2012-2013 fiscal year.  Tr. 17.

32. Wanash Limousine continues to owe the full assessment amount of $3,074 for the 2013-2014 fiscal year.  Tr. 23.  
DISCUSSION

The Complaint charges that Respondent has failed to file its assessment reports and failed to pay its annual assessment for three consecutive fiscal years.  Complainant seeks the total amount of the overdue assessments, $10,084, plus a civil penalty of $1,513, for a total of $11,597.



Pursuant to Section 701 of the Public Utility Code (Code), 66 Pa.C.S. § 701, the Commission may file a complaint against a public utility for violation of any section of the Code, or any regulation or order of the Commission.  Because I&E is the Complainant in this proceeding, it bears the burden of proof.  66 Pa.C.S. § 332(a).  The term "burden of proof" means a duty to establish a fact by a preponderance of the evidence.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  The term "preponderance of the evidence" means that one party has presented evidence which is more convincing, by even the smallest degree, than the evidence presented by the other party.  To establish a sufficient case against a utility and satisfy the burden of proof, a complainant must show that the utility is responsible or accountable for the problem described in the complaint.  Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1986).  Therefore, I&E is charged with the burden of proof in this matter.



The Public Utility Code requires that the Commission serve an assessment on each utility by registered or certified mail, 66 Pa.C.S. § 510(c).  Under that same subsection, a utility has thirty days to pay the assessment.  The utility has only fifteen days to object to the assessment, but an objected-to assessment must still be paid pending the outcome of the objection.  See Pittsburgh Limousine, Inc. v. Pa. PUC, Bureau of Transportation and Safety, 762 A.2d 1150 (Pa. Cmwlth. Ct. 2000).



As the holder of a certificate of public convenience, Respondent is deemed to have knowledge of these regulatory requirements, including the responsibility to pay the annual assessment in a timely fashion.  In the present case, I&E carried its burden of establishing that Respondent failed to pay the assessments for three consecutive fiscal years in violation of the Public Utility Code.

Civil Penalty

Regarding civil penalties for violations, Section 3301 of the Public Utility Code provides that if any public utility fails to comply with any regulation or final direction, requirement, determination or order made by the Commission, it shall forfeit and pay to the Commonwealth a sum not exceeding $1,000.00 per day of violation.  66 Pa.C.S. § 3301(a).



Having established violations of the Public Utility Code, the analysis turns to the appropriate remedy.  I&E asserted that the civil penalty must be sufficiently large enough to deter future violations and has asked for a civil penalty of $1,513 (15% of the outstanding balance) for Respondent’s failure to pay its assessment for three fiscal years.  



The standard for civil penalties was developed in Joseph A. Rosi v. Bell-Atlantic – Pennsylvania, Inc. and Sprint Communications, L.P., Docket No. C-00992409 (Order entered March 16, 2000), and in Pa. Publ. Util. Comm'n v. NCIC Operator Serv., Docket No. 

M-00001440 (Order entered December 21, 2000), where the Commission held that violations would be subject to the Rosi standards.  Subsequently, the Commission adopted the policy statement enumerating the same standards.  Through case law, the Commission has directed that litigated proceedings seeking to impose a civil penalty include an analysis of these standards:

§ 69.1201. Factors and standards for evaluating litigated and settled proceedings involving violations of the Public Utility Code and Commission regulations—statement of policy.

 (a)  The Commission will consider specific factors and standards in evaluating litigated and settled cases involving violations of 66 Pa.C.S. (relating to Public Utility Code) and this title.  These factors and standards will be utilized by the Commission in determining if a fine for violating a Commission order, regulation or statute is appropriate, as well as if a proposed settlement for a violation is reasonable and approval of the settlement agreement is in the public interest.

 (b)  Many of the same factors and standards may be considered in the evaluation of both litigated and settled cases.  When applied in settled cases, these factors and standards will not be applied in as strict a fashion as in a litigated proceeding.  The parties in settled cases will be afforded flexibility in reaching amicable resolutions to complaints and other matters so long as the settlement is in the public interest.  The parties to a settlement should include in the settlement agreement a statement in support of settlement explaining how and why the settlement is in the public interest.  The statement may be filed jointly by the parties or separately by each individual party.

 (c)  The factors and standards that will be considered by the Commission include the following:

   (1)  Whether the conduct at issue was of a serious nature.  When conduct of a serious nature is involved, such as willful fraud or misrepresentation, the conduct may warrant a higher penalty.  When the conduct is less egregious, such as administrative filing or technical errors, it may warrant a lower penalty.

   (2)  Whether the resulting consequences of the conduct at issue were of a serious nature.  When consequences of a serious nature are involved, such as personal injury or property damage, the consequences may warrant a higher penalty.

   (3)  Whether the conduct at issue was deemed intentional or negligent.  This factor may only be considered in evaluating litigated cases.  When conduct has been deemed intentional, the conduct may result in a higher penalty.

   (4)  Whether the regulated entity made efforts to modify internal practices and procedures to address the conduct at issue and prevent similar conduct in the future.  These modifications may include activities such as training and improving company techniques and supervision.  The amount of time it took the utility to correct the conduct once it was discovered and the involvement of top-level management in correcting the conduct may be considered.

   (5)  The number of customers affected and the duration of the violation.

   (6)  The compliance history of the regulated entity which committed the violation.  An isolated incident from an otherwise compliant utility may result in a lower penalty, whereas frequent, recurrent violations by a utility may result in a higher penalty.

   (7)  Whether the regulated entity cooperated with the Commission’s investigation.  Facts establishing bad faith, active concealment of violations, or attempts to interfere with Commission investigations may result in a higher penalty.

   (8)  The amount of the civil penalty or fine necessary to deter future violations.  The size of the utility may be considered to determine an appropriate penalty amount.

   (9)  Past Commission decisions in similar situations.

   (10)  Other relevant factors.
52 Pa.Code § 69.1201.



As previously noted, the Commission will consider specific factors and standards in evaluating litigated and settled cases involving violations of the Public Utility Code.  52 Pa.Code § 69.1201.  Accordingly, the factors set out in 52 Pa.Code § 69.1201(c) are addressed below.  

    (1)  Whether the conduct at issue was of a serious nature.  When conduct of a serious nature is involved, such as willful fraud or misrepresentation, the conduct may warrant a higher penalty.  When the conduct is less egregious, such as administrative filing or technical errors, it may warrant a lower penalty.



Evidence supports a finding of willful misconduct as Respondent has not paid an assessment since satisfying the assessment for the 2010-2011 fiscal year.  This supports a higher penalty.

   (2)  Whether the resulting consequences of the conduct at issue were of a serious nature.  When consequences of a serious nature are involved, such as personal injury or property damage, the consequences may warrant a higher penalty.



There is no question of personal or property damage, merely a lack of financial support for the regulator.  This supports a higher penalty.
   (3)  Whether the conduct at issue was deemed intentional or negligent.  This factor may only be considered in evaluating litigated cases.  When conduct has been deemed intentional, the conduct may result in a higher penalty.



Since the Respondent has not paid an assessment since satisfying the 2010-2011 fiscal year assessment, the conduct was clearly intentional, supporting a higher penalty.

   (4)  Whether the regulated entity made efforts to modify internal practices and procedures to address the conduct at issue and prevent similar conduct in the future.  These modifications may include activities such as training and improving company techniques and supervision.  The amount of time it took the utility to correct the conduct once it was discovered and the involvement of top-level management in correcting the conduct may be considered.



The Respondent has not paid an assessment since satisfying the 2010-2011 fiscal year assessment, which would indicate that it has not made any efforts to modify its internal practices and procedures to address this conduct and prevent it from occurring again in the future.  This supports a higher penalty.
   (5)  The number of customers affected and the duration of the violation.



No customers were affected by this action.  Therefore, this factor has no impact on the amount of the penalty.
   (6)  The compliance history of the regulated entity which committed the violation.  An isolated incident from an otherwise compliant utility may result in a lower penalty, whereas frequent, recurrent violations by a utility may result in a higher penalty.



The Respondent has not paid an assessment in full since it satisfied the 2010-2011 fiscal year assessment.  This demonstrates that Respondent’s compliance history is poor, and supports imposing a higher penalty.

   (7)  Whether the regulated entity cooperated with the Commission’s investigation.  Facts establishing bad faith, active concealment of violations, or attempts to interfere with Commission investigations may result in a higher penalty.



When asked about this factor at the hearing, I&E’s witness responded that Wanish was not cooperative since the Commission has not received payment of any of the outstanding assessment fess.  This supports a higher penalty.
   (8)  The amount of the civil penalty or fine necessary to deter future violations.  The size of the utility may be considered to determine an appropriate penalty amount.



I&E has asked the Commission to approve a penalty amounting to 15% of the Respondent’s outstanding balance, or $1,513.  Considering the Respondent’s perpetual non-compliance with paying assessments, this request is reasonable.  
   (9)  Past Commission decisions in similar situations.



In Pennsylvania Public Utility Commission, Bureau of Investigation and Enforcement v. Beverly A. Hall and Rich Lengel t/a Lemirage Limousine, Docket No. C-2012-2315797 (Order entered January 24, 2013), the Commission directed a limousine carrier to pay its outstanding assessment balance and a civil penalty equal to 15% of the outstanding assessment balance.  This is consistent with the civil penalty requested by I&E in this proceeding.
   (10)  Other relevant factors.



None were presented.



Respondent's apparent abandonment of the responsibilities that accompany a certificate of public convenience justifies a penalty here, with the Respondent's certificate to be revoked if Respondent does not pay the assessments and penalties.  In light of the factors discussed above, and given the Respondent’s repeated failure to pay assessments, either in full or at all, a civil penalty amounting to 15% of the outstanding balance is reasonable.  Accordingly, the Complaint is sustained, and a civil penalty of 15%, or $1,513, is assessed.    
CONCLUSIONS OF LAW
1. The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa.C.S. § 701.

2. A utility has thirty days to pay the assessment, and only fifteen days to object to the assessment; an objected-to assessment must still be paid pending the outcome of the objection.  See Pittsburgh Limousine, Inc. v. Pa. PUC, Bureau of Transportation and Safety, 762 A.2d 1150 (Pa. Cmwlth. Ct. 2000).

3. The present day standard of evaluating civil penalties in litigated proceedings was developed in Joseph A Rosi v. Bell-Atlantic – Pennsylvania, Inc. and Sprint Communications, L.P., Docket No. C-00992409 (Order entered March 16, 2000).

4. The Commission has adopted a policy statement which enumerates the standards that it uses to evaluate civil penalties.  52 Pa.Code § 69.1201.

5. Respondent has violated the Public Utility Code by failing to pay the three invoices, in full, within thirty days of their receipt.

6. I&E’s request for a $1,513 civil penalty is reasonable under applicable standards.

ORDER
THEREFORE,

IT IS ORDERED:
1. That the violations averred by the Commission's Bureau of Investigation and Enforcement in the Complaint filed against Wanish Limousine Service, Ltd., at Docket No. C-2014-2459320, are sustained;

2. That within thirty (30) days of the entry date of the Commission's final order in this matter, Wanish Limousine Service, Ltd., shall remit $11,597 payable by check, money order, or certified funds, to:
Secretary

Pennsylvania Public Utility Commission

P.O. Box 3265

Harrisburg, PA, 17105-3265

3. That, if Wanish Limousine Service, Ltd., fails to make the payment required by Ordering Paragraph No. 2 above within thirty days of the entry date of this Opinion and Order:

a.
The Certificate of Public Convenience held by Wanish Limousine Service, Ltd., shall be cancelled without further action by this Commission; 

b.
The Bureau of Administrative Services, Assessment Section, shall refer this matter to the Pennsylvania Office of Attorney General for appropriate action; and

c.
A copy of this Opinion and Order shall be served upon the Pennsylvania Department of Transportation, pursuant to Chapter 13 of the Vehicle Code, 75 Pa.C.S. §§ 1301-1379, and the Commission will request that the Pennsylvania Department of Transportation put an administrative hold on Wanish Limousine Service, Ltd.’s vehicle registrations.  Wanish Limousine Service, Ltd., will not be able to register any new vehicles or renew any existing vehicle registrations until all past due assessments are paid, all past due fines are paid, all insurance filings are up to date, and it holds an active Certificate of Public Convenience issued by this Commission.

4. That, after Wanish Limousine Service, Ltd., remits $11,597 as required by Ordering Paragraph No. 2, the Secretary’s Bureau shall mark this proceeding closed. 
Date:     September 9, 2016 




/s/












Christopher P. Pell








Administrative Law Judge
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