= PECO.

An Exelon Company

Legal Department

2301 Market Street / $23-1
P.O. Box 8699

Philadelphia, PA 19101-8699

Direct Dial: 215.841.6841

September 27, 2016

Rosemary Chiavetta, Secretary
Pennsylvania Public Utility Commission
Commonwealth Keystone Building

400 North Street, Second Floor
Harrisburg, PA 17120

RE: Nancy Colbert v. PECO Energy Company
PUC Docket No.: C-2016-2561993

Dear Ms. Chiavetta:

Enclosed for filing with the Commission is PECO Energy Company’s Motion for
Judgment on the Pleadings with regard to the matter referenced above,

I have enclosed a Certificate of Service showing that a copy of the above document was
served on the interested parties. Thank you for your time and attention on this matter.

Very truly yours,

W\

Shawane Lee
Counsel for PECO Energy Company

SL/alb
Enclosure

cc: Certificate of Service



PENNSYLVANIA PUBLIC UTILITY COMMISSION

NANCY COLBERT 3
Complainant 3
v. :  DOCKETNO. C-2016-2561993
PECO ENERGY COMPANY ,
Respondent

NOTICE TO PLEAD
To: Nancy Colbert

Pursuant to 52 Pa. Code §§5.101 and 5.62(c), you are hereby notified that, if you do not file a
written response denying or correcting the enclosed Motion for Judgment on the Pleadings
within 20 days from service of this notice, the facts set forth by PECO Energy Company may be
deemed to be true, thereby requiring no other proof. All pleadings, such as a Reply to Motion,
must be filed with the Secretary of the Pennsylvania Public Utility Commission, with a copy
served to counsel for PECO Energy Company, Shawane Lee, and where applicable, the
Administrative Law Judge presiding over the issue.

Failure to respond to this Motion could result in the dismissal of your case.

File with:

Rosemarie Chiavetta, Secretary
Pennsylvania Public Utility Commission
Commonwealth Keystone Building

400 North Street, Second Floor
Harrisburg, PA 17120

With a copy to:

Shawane L. Lee, Esq.
PECO Energy Company
2301 Market Street, S-23
Philadelphia, PA 19103

Dated at Philadelphia, PA, September 27, 2016

AW

Shawane L. Lee

Counsel for PECO Energy Company
2301 Market Street S-23
Philadelphia, PA 19101-8699
215-841-6863




PENNSYLVANIA PUBLIC UTILITY COMMISSION

NANCY COLBERT :
Complainant 3
V. 3 DOCKET NO. C-2016-2561993
PECO ENERGY COMPANY
Respondent
R ME PLEAD

Respondent, PECO Energy Company (“PECO”), pursuant to 52 Pa. Code § 5.101(a)4)
respectfully petitions this Honorable Commission to dismiss the instant Complaint as legally
insufficient.

1. On August 17, 2016, PECO was served with a formal complaint filed by Nancy
Colbert (hereafter “Complainant”). A copy of the Complaint is attached hereto as Exhibit
“1”.

2. In her formal complaint, Complainant disputes the installation of a Smart Meter at
her home and an Initial Decision dismissing her case at docket number C-2015-2515607.
The Complainant states there is “corruption” and that her case cannot be closed until due
process has been completed.

3. On September 6, 2016, PECO filed an Answer, New Matter and Notice to Plead.
A copy of PECO’s Answer and New Matter is attached hereto as Exhibit 2.

4. PECO averred in its New Mater that this is the Complainant’s second formal
complaint in which the Complainant disputes the installation of the Smart Meter. New

Matter q2.



5. PECO averred that the Complainant filed a formal complaint docketed at C-2015-
2515607. In that Complaint, the Complainant alleged that she does not want a Smart Meter
installed at her home because she believes it violates her constitutional rights and it is an
invasion of her privacy. New Matter {3

6. PECO averred that on January 7, 2016, the issues raised in the formal complaint at
docket number C-2015-2515607 were ruled on by Administrative Law Judge David A. Salapa
(“Judge Salapa”), which dismissed the Complainant’s complaint. New Matter §6.

7. PECO averred that the Complainant filed Exceptions to Judge Salapa’s Initial
Decision and the Commission issued an Opinion and Order on June 30, 2016, upholding
Judge Salapa’s decision. New Matter 7-8.

8. Accordingly, PECO averred that all of the allegations in the Complainant’s
current formal case should be dismissed on the grounds of res judicata. New Matter 9.

9. Complainant filed a response to PECO’s New Matter on September 17, 2016,
stating there are several untruths in PECO’s pleading. The Complainant alleged that in
her 2015 complaint she alleged skyrocketing billing errors and very ill health effects. The
Complainant also states in her response that the meters cause overwhelming damage and
are weakening people’s immune systems from EMF exposure.

10. All of the allegations raised in the Complaint were previously raised by the
Complainant in her 2015 complaint. These allegations were dismissed by Judge Salapa and
upheld by the Commission.

11. Further, the Complainant has not had a Smart Meter installed at her home;
therefore, even if she had pled these issues in her 2015 formal complaint, she could not have

skyrocketing billing errors from the meter or ill health effects. See ¢.g. Andrew Starr v. PECO



Energy Company, Docket No. C-2015-2516061 (Initial Decision entered J anuary 14, 2016)
(where Administrative Law Judge Steven K. Haas determined that since the Complainant
refused to give his consent to install the smart meter no ill health effects could be claimed.)

12. The Commission’s regulations at 52 Pa. Code §5.102(a) permits any party to
move for summary judgment or judgment on the pleadings after the pleadings are closed,
but within such time as to not delay a hearing. Under 52 Pa. Code §5.102(d)(1), the
presiding officer will grant the motion if the pleadings, depositions, answers to
interrogatories, admissions and affidavits show that there is no genuine issue as to a
material fact and that the moving party is entitled to judgment as a matter of law.

13. The moving party bears the burden of showing that no genuine issue of
material fact exists and that it is entitled to judgment as a matter of law. The Commission
must view the record in the light most favorable to the non-moving party, giving that party
the benefit of all reasonable inferences. First Mortgage Co. of Pennsylvaniav. McCall,
459 A.2d 406 (Pa. Super. 1983).

14. The provision at 52 Pa. Code §5.102(c) serves judicial economy by avoiding a
hearing where no factual dispute exists. If no factual issue pertinent to the resolution of
the case exists, a hearing is unnecessary. Lehigh Valley Power Committee v. Pennsylvania
Public Utility Commission, 563 A.2d. 557 (Pa. Cmwith. 1989).

15. The pleadings in this case reveal that the Complainant’s case is barred on res
judicata grounds.

16. The doctrine of res judicata operates to prevent re-litigation of claims already

litigated on the merits. As stated by the Commission in Frank Tomazin v. Pennsylvania-

American Water Company, 1997 Pa. PUC Lexis 52 (1997), “the policies underlying the



doctrine of res judicata are minimizing judicial energy devoted to individual cases,
establishing certainty and respect for court judgments, and protecting the party relying on the
prior adjudication from vexatious litigation.”

17. Res judicata includes any issue, claim or defense that was raised or could have
been raised in the prior proceedings. Glynn v. Glynn, 2001 PA Super 359, 127, 789 A.2d
242, 250.

18. The doctrine of res judicata, which is also known as claim preclusion, holds
that a final judgment on the merits by a court of competent jurisdiction will bar any future
action on the same cause of action between the parties and their privies. Hopewell

Estates, Inc. v. Kent, 435 Pa. Superior Ct. 471. 476, 646 A.2d 1192 (1994). The doctrine

of res judicata applies to cases before the Commission. See, O'Toole v. Bell Telephone
Co. of Pennsylvania, Inc., 77 Pa. P.U.C. 98, 104 ( 1992). The doctrine of res judicata

reflects the refusal of the law to tolerate the re-litigation of a matter decided by a court of
competent jurisdiction. For the doctrine to prevail four conditions must be met:
(1)  Identity of issues;
(2)  Identity of causes of action;
(3)  Identity of persons and parties to the action; and
(4)  Identity of the quality and capacity of the parties suing or sued.
Day v. Volkswagenwerk Aktienqesellschaft, 318 Pa. Superior Ct. 255, 474 A.2d 1313, 1316,
1317 (1983).
19. In the present case all four elements of res judicata are met.
20. Consistent with the requirement of res judicata, the issue sued upon in the 2015

matter and the 2016 complaint are the same. Complainant’s issue is founded on her refusal



to have the Smart Meter installed at her home because she believes it violates her privacy
and constitutional rights. The Complainant believes the Public Utility Commission is
interpreting Act 129 into unpromulgated regulation because it and PECO “have a lot of
money to make selling” data on electric usage.

21. The cause of action in the most recent Complaint is also the same. In the 2015
matter, Complainant requested that she be permitted to refuse installation of the Smart
Meter. The Complainant makes the same complaint in her current formal complaint
where she refuses the installation of the Smart Meter and demands due process.

22. However, ALJ Salapa already determined that Complainant’s formal complaint
failed to state a claim for which relief could be granted. See Nancy Colbert v. PECO, C-
2015-2515607 (Initial Decision entered January 7, 2016).

23. In her current formal complaint, the Complainant confirms her smart meter
concerns have already been litigated when she states: “all parties have all documentation”
regarding docket number C-2015-2515607 and that her “rightful request for a hearing”
remains under this docket number.

24. Res judicata also requires the parties to the instant action be the same or stand
in privity to the parties of the original action. Hopewell Estates, Inc. v. Kent, 435 Pa.
Superior Ct. 471. 476,646 A.2d 1192 (1994). The parties in the most recent action are the
same as the 2015 complaint which was already dismissed. This matter is again initiated by
Nancy Colbert against PECO Energy.

25. As required by the fourth tenant of the doctrine of res judicata, the quality and

capacity of the parties involved is the same as it was in 2015.



26. Section 703 of the Public Utility Code, 66 Pa. C.S.A. § 703(b) provides that the
Commission may dismiss any complaint without a hearing of, in its opinion, a hearing is
not necessary to the public interest.

27. Here, the issues presented have all been litigated previously. Therefore, PECO
Energy is entitled to judgment as a matter of law with respect to all of the allegations in the
Complaint.

28. All of the allegations raised in the Complaint were previously raised by the
Complainant in a former complaint and were dismissed.

29. For purposes of determining whether res judicata applies, the essential inquiry is
whether the ultimate and controlling issues have been decided in a prior proceeding where the
parties had an opportunity to appear and to be heard. Stevens Painton Corp. v. First State Ins,
Co., 746 A.2d 649, 654 (Pa. Super. 2000) (emphasis added). The Complainant was provided
with an opportunity before ALJ Salapa who reviewed and considering the merits of her
Complaint. The Complainant filed Exceptions to Judge Salapa’s Initial Decision and the
Commission reviewed the Decision and issued an Opinion and Order. Accordingly, the
Complainant had an opportunity to be heard.

30. Because the present Complaint asserts the same factual and legal basis for relief as
the dismissed 2015 Complaint, the Complainant is estopped from attempting to re-assert her
claims here.

31. The doctrine of res judicata is meant to protect against just the type of re-litigation
that the Complainant is attempting with her present formal Complaint. It is pointless and a
waste of the Commission’s time and resources to permit the new Complaint to go forward

with respect to any issues already raised in the earlier Complaint.



32. For the reasons set forth above, all of the Complainant’s claims should be

dismissed on the grounds of res judicata.

REQUEST FOR RELIEF

WHEREFORE, for the reasons set forth above, PECO Energy Company respectfully
requests that your Honorable Commission summarily dismiss the Complainant’s Complaint, and
all issues which were raised in the 2015 Complaint at docket number C-2015-2515607.

Respectfully submitted,

AW

Shawane L. Lee

Counsel for PECO Energy Company
2301 Market Street, S23-1
Philadelphia, PA 19101-8699

(215) 841-6841

Fax: 215.568.3389

Shawane.Lee@exeloncorp.com




BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

NA NCY COLBERT
Complainant

V. : DOCKET NO. C-2016-2561993

PECO ENERGY COMPANY
Respondent

YERIFICATION

I, Shawane L. Lee, hereby declare that I am counsel for PECO Energy Company; that as
such I am authorized to make this verification on its behalf; that the facts set forth in the
foregoing Pleading are true to the best of my knowledge, information and belief, and that I make
this verification subject to the penalties of 18 Pa. C.S. § 4904 pertaining to false statements to

authorities.

AW\

Shawane L. Lee

Date: September 27, 2016




BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

NANCY COLBERT
Complainant

V. : DOCKET NO. C-2016-2561993

PECO ENERGY COMPANY :
Respondent i

CERTIFICATE OF SERVICE
I, Shawane L. Lee, hereby certify that I have this day served a copy of PECO Energy
Company's Answer in the above matter upon all interested parties by mailing a copy, properly

addressed and postage prepaid to:

Nancy Colbert
142 Pennsylvania Avenue
Phoenixville, PA 19460

Dated at Philadelphia, Pennsylvania, September 27, 2016.

AW

Shawane L. Lee

Counsel for PECO Energy Company
2301 Market Street, S23-1
Philadelphia, PA 19101-8699

(215) 841-6841

Fax: 215.568.3389
Shawane.Lee@exeloncorp.com
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<> PECO.

An Exelon Company
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PUC Docket No: C-2016-2561993

Dear Ms. Chiavetta:
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BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

NANCY COLBERT

Compiainant 3
v. : DOCKET NO. C-2016-2561993

PECO ENERGY COMPANY
Respondent

NOTICE TO PLEAD
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File with:

Peansylvania Public Utility Commission
Commoaweslth Keystone Building
400 North Street, Second Floor

Harrisburg, PA 17120

With a copy to:
Shawane L. Lee

PECO Energy Company
2301 Mazket Street, S-23

Philedelphia, PA 19103
Dated at Philadelphia, PA, September 6, 2016

BN

Shawane L. Lee

PECO Energy Company
2301 Market Street, S-23
Philadelphia, PA 19103
(215) 841-6481
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ichaft, 318 Pa. Superior Ct. 255, 474 A.2d 1313, 1316,

1317 (1983).



1. In the present case all four elements of es judicsts are met. Clearly, the parties
mmmmampmmmmmismmmwmmm
mwmmmmmnscmmmwmemw 3 request to opt out
of smart meter installation. wmumwmmamphmm
mmummmc-zons-mmmmmmmmu
documentation relating to this complaint.

12. I'Meamedwﬁonhmmy.thcqnmymdwyoﬁnmis
WMMWMthMMhMWm
PECO is the public utility providing service to the Complainant.

13. Bm&mm&:mhmwmmmmmﬁdas
mwmtswmwuwmmmmw
claims here,

14. Am&dy.ucwm's&mphhahmldhmmwﬂn
doctrine of feg fudicata,

18. Byw“WmmhmbyMleMMM
There is 10 “opt out™ from installing the meter.

16. wmymummmwhm



Philadelphia, PA 19101-8699
(215) 841-5841

Fax: 215.568.3389

shaware.lee @exeloncorp.com



BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

NANCY COLBERT
Complainant

Ve

PECO ENERGY COMPANY
Respondent

DOCKET NO. C-2016-2561993

YERWICATION
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Date: September 6, 2016 -




BEFORE THE
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NANCY COLBERT
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Shawane L. Lee
Counsel for PECO Energy Company
2301 Market Street, $23-1
P.O. Box 8699

PA 19101-8699
Fax: 215.568.3389




PECO.

An Exelon Company

Logal Oepertmant
2301 iarist Stroot / $23-1
Philacioiphia, PA 19103

Diroct Dlak: 215-841-6841

September 6, 2016

Nancy Coibert

142 Peansylvania Avenue
Phoenixville, PA 19460

RE: Nancy Colbert v. PECO Energy
PUC Docket No: C-2016-2561993

Dear Ms. Colbert:
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